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WV e of this profession are sworn to uphold the Constitution and 





POR 


laws of our country, its form of government, and the institutions and 





liberties which have made our nation great and our people free. We 
* are pledged to a federal republic, to the constitutional separation of 
the powers of government, to the rights and duties of States and 
localities, to resistance to encroachments by any one department of 
government upon any other, to the defense of individual rights 
against arbitrary powers and against bureaucratic centralizations 
which break down the impartial rule of law and substitute uncon- 


trolled official discretions. 
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In This Issue 





‘Induction Statement”’ by 1 
Incoming President Holman 

The personality and point of view 
of our Association’s incoming Presi- 
dent Frank E. Holman will be of ab- 
sorbing interest to all of our mem- 
bers. As unopposed nominee he will 
take office in Seattle before this issue 
comes to the desks of our readers. 
This rugged practicing lawyer of the 
Pacific Northwest has prepared for 
the JOURNAL a preliminary statement 
that gives his concept of the office 
and emphasizes “high points” which 
now are uppermost in the thinking 
and work of those who are concerned 
that our Association shall serve faith- 
fully all of the people of our country. 


State Action Against ‘Clear and 2 
Present Danger’ from Communists 
Instead of leaving the exposure and 
prevention of Communist subver- 
sions wholly to Congressional inves- 
tigations and federal action or inac- 
tion, the Governor and Legislature 
of Maryland have taken comprehen- 
sive action under a State’s historic 
powers. Lawyers and people in other 
States will find much to interest them 
in the details which we give as to 
what a State that is “on the job” 
can do. 


Should Judges “‘Make Law” or 3 
Apply It and the Constitution? 

In the third article in the series 
which he is contributing as to the 
prevalence of dissents and the over- 
turning of precedents in the nation’s 
Supreme Court, Ben W. Palmer 
takes up what seems to him one of 
the fundamental causes: viz., that 
members of the Court do not agree 
with each other, and at times a mem- 
ber does not hold to a continuity of 
his own opinion, as to the nature of 
the judicial process and function and 
the extent to which the Court should 


“legislate” or ‘make the law” ac- 


cording to their own preponderant 
philosophy, rather than merely in- 
terpreting and applying the law and 
enforcing constitutional limitations. 
With Mr. Palmer’s objective analysis 


as a historian should be read our 


further editorial comment on _ his 
contributions. 
Suggestions for New Trial 4 


Technique in Complex Cases 


From his diversified experience and 
his diligent devotion to making our 
judicial system work, Judge E. Bar- 
rett Prettyman is specific in his pro- 
posals for better methods of handling 


long and complicated cases. He 
does not suggest the tearing down 


of tested rules of evidence; most of 
his suggestions are of things which 
the lawyers, Court or agency in a 
case could do without changes in 
rules. Every lawyer would gain by 
studying this paper and trying out 
some of its suggestions. 


55 


“Progress Report’ as to 5 
Survey of Our Profession 


Director Reginald Heber Smith of 
the Survey of the Legal Profession 
has written for the JOURNAL the first 
statement of accomplishments and 
headway made that has been given 
to our members since November of 
last year (33 A.B.A.J. 1075). That 
important work in charge of a rep- 
resentative and independent Coun- 
cil is under way at full scale. Every 
lawyer will do well to read this arti- 
cle; it has to do with him. A chart 
shows graphically the preliminary 
organization and scope. 


Infrared Photography in 6 
Civil and Criminal Cases 


To keep our readers abreast of sci- 
entific developments which may aid 
the ascertainment and proof of the 
truth on the trial of cases, we have 


obtained from 


Tholl, of 
Cleveland, an exposition of the uses 


Joseph 


of infrared photography and testi- 
mony based on it. The article con- 


tains practical suggestions for the 
practitioner. 
Testamentary Gift of 7 


$450,000 to Our Association 


The will of the late William Nelson 
Cromwell, noted New York lawyer. 
who died on July 19, bestows a sum 
estimated at about $450,000 on ow 
Association “for its library and/c 
research or exposition in law’. Bai 
Associations of his State and city also 
benefit by his generous testamentary 
benefactions. 


Chief Justice Maltbie and a 
Connecticut's Judicial System 

For this month’s portrayal of a 
State’s judicial system and its Chief 
Justice, we go to New England and 
to Connecticut, where an appointive 
judiciary, a tradition of security of 
tenure for incumbent judges, with- 
out regard to party afhliations, and 
an adherence on the part of Courts, 
lawyers and people to the idea that 
judicial decisions should be con- 
trolled by law and evidence, have 
combined to produce a worthy ad- 
ministration of justice, headed up 
by a straight-thinking jurist who is 
described as “one hundred per cent 
a lawyers’ judge”. 


Supreme Court of the Constitution J 
or ‘‘A Court Supreme’’? 

W. Wilson Sharp, as President of 
the Bar Association of Arkansas, put 
the 
lawyers and people of his State, at 
his Association’s annual meeting for 
1948. He discussed specific subjects 
and decisions, and gave instances in 
which he urged that the Court is 
interfering with the lives of the peo- 
ple as well as taking away constitu- 
tional government. “‘A Court Su 
preme” over the law-making powers 
of the Congress and the States seemed 
to him a danger to which lawyers 


this challenging question to 


could not remain indifferent. 
(Continued on pag 5) 
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THE ‘INFORMATION PLEASE’? OF BANKRUPTCY 


BANKRUPTCY PRACTICE and PROCEDURE 


with FORMS 
by William Zwanzig 


Referee for 17 years in Northern Illinois District 


A Step-by-Step GUIDE for ALL Bankruptcy matters, including: 
© Specific Instructions and hundreds of forms for 

Attorney Trustee 

Receiver Creditors 

Bankrupt (voluntary and involuntary ) 
¢ Bankruptcy Code, all amendments, completely annotated. 


© Charts to insure performance of each step in proceedings from inception 
of bankruptcy case to final discharge. 


The ideal what-to-do manual, intensely practical, that will save hours of time and research. 


One volume...... bound in blue fabrikoid...... Price $15.00 delivered 
Published by 


THE ALLEN SMITH COMPANY 


241 N. Pennsylvania St. Indianapolis 4, Ind. 
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The human race discovered early in its struggle for civilization that 
oné great hazard to be faced was the uncertainty of the future. 


For thousands of years, man has been trying to do some- 
thing about these reverses that can’t be foreseen. He 
knows the truth of the advice given by Confucius, sage of 
antiquity, on this very subject. 


“IN TIME OF PROSPERITY, PREPARE FOR ADVERSITY.” 


Life insurance has taken its merited place as 
the ideal safeguard against the 
uncertain future. 







\ INSURANCE COMPANY 
OF AMERICA 
HOME OFFICE . . . NEWARK, N. J. 


THE PRUDENTIAL 


A MUTUAL LIFE INSURANCE COMPANY 
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(Continued from page III) 
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Interesting Sketches 
n ‘Lawyers in the News” 


Our monthly department known as 
“Lawyers in the News” is especially 
interesting this month. Among those 
sketched are a National Guard 
division commander, a new univer- 
sity president, a distinguished mem- 
ber of the JOURNAL’s advisory board, 
a woman mayor, a judge of a State 
Court and of a war crimes tribunal, 
and a new university law school 
dean. 


12 


Louis Sohn’s Appraisal 
of the Bogota Pact 


lhe American Treaty on Pacific Set- 
tlement, signed in Bogota, Colom- 
bia, on April 30, represents the most 
complete codification of the various 
treaties and conventions relating to 
Pan American relations that has as 
yet been attempted. In our depart- 
ment devoted to ‘““The Development 
of International Law”, Louis B. 
Sohn analyzes the historical back- 
ground of the present agreement and 
the pact itself. While the Bogota 
Pact improves by codification of con- 
flicting provisions of other docu- 
Mr. Sohn criticizes the 
reservations of the various states, par- 
ticularly those of the United States, 
which he summarizes. 


ments, 
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The Lawyer’s Duty of ‘Entire 
Devotion” to His Client 


\n editorial contributed by Charles 
P. Curtis, a valued member of 
our Advisory Board, on the above- 
indicated subject, opens another 
timely and provocative discussion 
well worth careful reading—one on 
which we hope that our readers will 
form and express their own opin- 
ions. In “Editor to Readers” we have 
sought to stimulate this by advanc- 
ing some questions and ideas of our 
own. 


15 


Our New Department 
of ‘‘Miscellanea”’ 


We inaugurate with this issue a new 
department, entitled “Miscellanea”, 
in which important items of interest 
to lawyers will be chronicled. 


John J. Burns Reviews 17 
Mr. Justice Douglas’ Book 


A practicing lawyer and former 
member of the Harvard Law School 
faculty who was chief counsel for 
the SEC when William O. Douglas 
was its chairman has written for 
us a review of Being An 
can. On the personal side, 
Burns lauds the author, 
long friendship; but he challenges 
many things about the book and 
points out their significance in lan- 
guage that does not “pull punches”. 
Our reviewer’s comments on Com- 
munists in the United States Govern- 
ment and on the McCollum decision 
as to instruction in religion are 
scathing. The review shares signifi- 
cance with the book. And Walter P. 
Armstrong reviews most vividly Her- 
bert S. Allan’s portrayal of John 
Hancock—an engrossing study of the 
way in which a business man and 
aristocrat, ‘‘born to the purple”, may 
be led to turn his back on his social 
and economic class and station and 
to take a front-line place in agitat- 


Ameri- 
Judge 
from their 


ing for political revolution. 
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SALE-USED 
LAW:BOOKS 


25% to 75% savings; good condition, 
sound bindings, delivery free in U. S. A. 
References—this Journal, any bor asso- 
ciation or library. 






NEW LIST 

Vols. Price 
Restatements of the Law............+ 23 «$118. 
Federal Code Annotated, 1948........ 20 200. 
Board Tax Appeals & Tax Court....... 55 191, 
Moore's Federal Practite.............. 5 50. 
Remington—Bankruptcy .............. 9 100. 
Williston—Contracts ...........-0005- 9 135. 
Fletcher—Corporations 20 210. 
Wigmore on Evidence 10 115. 
Nichols—Cycl. Forms. 9 90. 
Tiffany—Real Property... 6 65. 
Mertens—Federal Income Ta . 122 140. 
Pavi—Fed. Estate-Gift Tox. . 3 33. 
SeMNMOTMND cccoscvccrcceccesoccccce 4 40. 
Be TB Bick ccccncseccsses 74 171. 
Nims—Unfair Comp. & Trade Marks.... 2 ». 
Page. cc ccccccccccccccccsccsece 5 60. 
U. S. Code Gov't. Revised Ed., 1946.... 5 28. 

Oxford Unabridged English Dictionary, 
(far ahead of the field)............ 175. 


(Above available new only with current 
pocket parts included. Prices subject to 
publishers increases) 








| Inquiries Solicited | 
USED LIST 

Corpus Juris A-Z & Anmmos............. 80 75. 

Ruling Case Law, A-Z...........+0000: 28 20. 

L. R. A. First and New Series and Perm. 

Be Dusatacutecenaasencsvsqeedes 56 150. 
4 £ rr ee 51 75. 
nae Cases 30 vols. & reine rebound 31 150. 

o BR, BD. Dadiehans. .cccccccccccccece 74 150. 
Dosti Cases, C. C. H., 1947....... 29 60. 
Negligence Cases, C. C. H., 1945....... W 30. 
Fire & Life Cases, C. C. H., re 4 10. 
Tax Cases (C.C.H.) v. 1 they 1947...... 3 93. 
U. S. Supreme Ct. R. 1-330 (West)..... 67 150. 
Northwestern R. 1-193 (sheep).......... 193 50. 
Colesade Bic BB. ccccccccvcccesccceses 12. 
lowa R., 1- ‘50 pian cetaiaeianesencene 85. 
Patent, Copyright & Tr. Mark Cases, 

Cedi naccesccsnicanasais 13 75. 
Commissioner Dec's. U. 5S. Pat. Off., 

WORE Kcntnbctacesedentudsedes 400. 





We buy, sell, trade, appraise, 
rebind, print, publish. 
















Federal R., thin paper ed., pt. 2 in 1.. 300 300. 
Federal R. Second 1-91................ 9 1. 
Federal Supplement 1-19.. 9. 
Federal R. Second 1-109.. 110. 
78. 
500. 
30. 
450. 
100. 
450. 
185. 
Pa. Superior R. waseetcooesensce 250. 
Pa. Dist. & Co. R., 1-61 155, 


Law Reports, England, ies Inquire 
English & Empire Digest to date, 1947 49 Inquire 
Selden Society Publications (English Year 

Book and other reprints) 67 Inquire 


JOS. M. MITCHELL 


5738 Thomas Avenue ° Philadelphia 43, Pa. 
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Sexual Behavior in the Human Male 





By Alfred C. Kinsey, Professor of Zoology; Wardell B. Pomeroy, and Clyde 
E. Martin, Research Associates, Indiana University. Based on Surveys made 
by Members of the Staff of Indiana University and supported by the National 
Research Council’s Committee for Research on the Problems of Sex by means of 
funds contributed by the Medical Division of the Rockefeller Foundation. 804 
pages, 6” x 9”, with 173 charts and 159 tables. $6.50. 


As Reviewed in the Professional Press 


The Quarterly Review of Biology— 


‘ 


. once in a great while a book comes along 
which marks the commencement, not the climax 
or end, of a scientific era. These are the books 
that virtually begin a new science, that blaze a 
trail into the unknown. Such a book is ‘Sexual 
Behavior in the Human Male.’ . . . In all these 
respects the data show remarkable consistency 
and reveal a high order of validity. The conclu- 
sion one is entitled to make, therefore, is that 
the histories of sexual behavior are statistically 
reliable data. .. . The reader . . . can come at the 


end to but one conclusion. Here is a study of 
heroic magnitude, carefully planned, patiently 
amassed, cautiously evaluated. It carries an over- 
whelming conviction of the honesty and relia- 
bility of its conclusions.” 


Cincinnati Journal of Medicine— 


“This book cannot fail to have a profound im- 
pact on our society. If its influence on contempo- 
rary life is proportional to the dispassionate, the 
courageous tenacity and skillful analyses of its 
authors, society will stand greatly in their debt.” 


$6.50 at your Bookstore or send order with remittance to 


W. B. SAUNDERS COMPANY, Dept. 1, Phila. 5 
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American Bar Association Journal 


Reserve your subscription today . 


here is a tax-wise cross-examination 
of all questions of taxation 


Across-the-table advice to keep you 19 
tax-alerted to all new developments 


Montgomery's Federal Taxes 
CORPORATIONS and PARTNERSHIPS 


This book gives complete information on all phases of corporate taxation—carefully 
organized, simply presented and clearly indexed and analyzed. 

It considers all changes that have taken place during the year to keep you tax- 
alerted to current tax aspects of every business transaction or situation. A constant 
aid in questions of taxability of income, time of its recognition and tax treatment of 
gains and losses. 

It explains bases and methods of accounting and reporting; covers details of pay- 
ments, assessments, refunds, exemptions and information at the source. Shows what 
the courts will and will not sanction. 


Federal Taxes 
Estates, Trusts and Gifts 


Here is a detailed summary of the 1948 Revenue Act—how it 
affects you, how it benefits you. Brings you to date on the 
application of the estate tax, gift tax and features of income tax 
peculiar to decedents, estates and trusts. Safeguards against 
defeat of intention and multiple taxation. Eases the impact 
of the tax burden by reducing both estate and income taxes. 





| volume $10 
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2 volumes $20 
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Take a 39-day vacation cruise to the 
Orient on the new 


S. S. PRESIDENT WILSON 


Sailing from San Francisco, November 19 


S. S. PRESIDENT CLEVELAND 


Sailing from San Francisco, December 10 


America’s finest postwar luxury liners 
Leaders of the GLOBAL FLEET 


Ports of call: HONOLULU, MANILA, HONG 
KONG, SHANGHAI, YOKOHAMA 


Here’s some sound sense, counsellor. 
Take a complete rest and have fun, 
too, in a world far removed from the 
daily grind. You'll enjoy delicious food, 
superb service, a beautiful air-condi- 
tioned stateroom, complete relaxation, 
parties, movies, deck sports, swimming 
...all these and more for your pleasure. 
MONTHLY SAILINGS 


See your bonded travel agent 
Round trip fares, $1260 up 








Or—if you have more time—plan a 
100-day ‘Round-the-World voyage 
on the luxurious President Polk or 
President Monroe. Fares, $2470 up. 


AMERICAN 
PRESIDENT 
LINES = 

Your marian. Hotel brad 


SEND FOR FREE FOLDER 





American President Lines, Dept. D-2a 

311 California St., 

San Francisco 4, Calif. 

Please send me your folder on luxury cruises to 
the Orient and ‘Round-the-World. 


Se > ear ae era plbitacibiil 
(please print) 
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SOUNDSCRIBER dictating equipment, the 24-hour legal secretary, 
records telephone conversations ...captures the voices of both par- 
ticipants so clearly and naturally that not only what is said, but 
how it is said (often carrying more meaning than mere words) 
becomes a permanent record ... admissible in evidence in many 
courts. Transcription may be handled by your legal secretary 
in the normal way, saving both you and your secretary valuable, 
interruption-free time. 


Ready day or night to record briefs, depositions, interviews, 
testimony, SOUNDSCRIBER is the equivalent of an extra secretary. 


New DiSCopying feature! 
SOUNDSCRIBER’S new exc/usive DISCopying feature enables you to 
make duplicate voice-copies of messages or telephone recordings. 
Mail the Discopy to the party concerned—keep the original in 
your file. You both have the vital details “‘on the record.” 

Mail the coupon today and find out how thousands of busy 
attorneys are handling their cases faster, more efficiently, with 
SOUNDSCRIBER. 


SoundScriber discs hold up 
to 30 minutes of dictation— 
are easily indexed, routed, 
filed or mailed. Radio-clear 
quality insures accurate 
transcription. Low first cost, 
lower operating cost. 


JOUND/CRIBER 


ELECTRONIC DICTATING AND RECORDING EQUIPMENT 
















To find out how SoundScriber applies 

to your practice, phone the nearest 
distributor, listed under 

“SoundScriber” in your classified telephone 
directory. Or mail the coupon. 
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The Secretary, 
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Any Kind of 
Court Bond 
Without Delay 
—Anywhere 


What type of court bond 
do you require? The 
U. S. F. & G. organization 
offers almost every con- 
ceivable type of bond to 
satisfy judgments and 
awards, or to guarantee 
compliance with court de- 
crees. In every county 
seat in the United States, 
you'll find a U. S. F. & G. 
agent with power to issue 
court bonds and other 
judicial bonds at a 


moment's notice. 


U.S.F.&G. 


UNITED STATES FIDELITY & 
, GUARANTY COMPANY 
‘Baltimore 3, Md. 
FIDELITY & GUARANTY 

INSURANCE CoORP., 
Baltimore 3, Md. 
FIDELITY INSURANCE CO. OF 
CANADA, TORONTO 





Originators of the Slogan: 


"Consult your Agent or 
Broker as you would your 
Dector or Lawyer’ 
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A Modern Law of Nations 

By Pui.ip C. Jessup, Hamilton Fish Professor of 
International Law and Diplomacy at Columbia Uni- 
versity. This brilliant study—hailed in the New York 
Times by Justice Jackson of the Supreme Court — 
breaks ground for a new law of nations. $4.00 


The More Perfect Union 

By R. M. MACIveEr, Lieber Professor of Political Phi- 
losophy and Sociology, Columbia University. The dis- 
tinguished author of The Web of Government ana- 
lyzes the causes and effects of racial discrimination, 
outlines strategy for combating it. $4.00 





Nuremberg 

By PETER CALVOcORESSI. A clear account of the na- 
ture of the Nazi war criminal trials—why the trials 
took place, what they established as crimes, why the 
accused were found guilty. Contains material not 
readily available to the public. $2.75 


The Journal of Criminal Science 

Editors L. RADZINOWICZ and J. W. C. TURNER. The 
first volume of a Journal to be issued from time to 
time by the Department of Criminal Science, Faculty 
of Law, University of Cambridge. Treats police or- 
ganization, sexual crime, criminal procedure, social 
approaches, treatment of offenders, etc. $3.75 


A Concise History of the Law of Nations 
By ARTHUR NuSSBAUM. “The author has achieved a 
real tour de force by condensing the whole subject 
matter in less than 300 pages . . . prescribed reading 
for anybody who is interested in the history of the 
law of nations.”—Yale Law Journal. $4.50 





For fuller information about these books, consult your bookstore, or write 
THE MACMILLAN COMPANY, 60 Fifth Ave., New York 11 
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Insurance...and YOU | 


#6 of a series of informative articles 
on insurance and bonding. 


You can get 
fiduciary bonds fast 
this Hartford way 


Phone your local Hartford Bonding Agent, supply 
brief, simple data, and you can quickly get any 
needed form of Fiduciary Bond up to $5,000. 

® This fast, simplified Hartford bonding procedure 
enables you to offer your clients all the advantages 
of corporate suretyship when named in any fiduci- 
ary Capacity, with all red tape eliminated. There 
are no lengthy questionnaires for you to complete— 
nothing for clients to sign. 


Only information required are essentials such as 
the name, address, and amount of estate. 


Through this arrangement all obstacles to cor- 
porate suretyship for your bonding requirements 
are eliminated. Your clients can be spared the neces- 
sity of asking friends or relatives to become their 
bondsmen. There is no need for anyone to pledge 
his property and credit as surety, thereby assuming 
the risk of an unnecessary loss. Thus embarrassment 
and personal obligation are avoided and friendly 
relations protected. 


Certainly you will want to know all about this 
Fiduciary Bonding Plan. Ask your local Hartford 
Bonding Agent for full details—he’ll gladly furnish 
them without obligation. 


Remember that the Hartford is also prepared to 
write Fiduciary Bonds im any amount with the 
capacity and the facilities for so doing regardless of 
the size of the estate. 


HARTFORD FIRE INSURANCE COMPANY 
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RECOGNIZED LEADERS 


The publications listed below are the products 
of well-known authors — leaders in their field. 


Each is authoritative — 
practical — of proven merit. 


ANDERSON, Declaratory Judgments 
APPLEMAN on Insurance 
BLASHFIELD'S Cyclopedia of Automobile Law 
BOGERT on Trusts 

MODERN LEGAL FORMS 

PATTON on Titles 

ZOLLMANN on Banks and Banking 
SIMES, Future Interests 

SCOTT, Photographic Evidence 
SUMMERS on Oil and Gas 
VETERAN'S Benefit Manual 


Complete information regarding them or other standard 


law books will be supplied to you on request 


WEST PUBLISHING CO. oT. PAUL 2, MINN. 
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President Holman’s Declaration: 


® Before this issue comes to the desks of our readers, Frank E. Holman, of Seattle, 
in the State of Washington, will have taken office as the seventy-second President 
of our Association for the year which will end with the adjournment of the St. Louis 


meeting September 3-9, 1949. As no other nominations have been made, he will 


be the unanimous choice. In order that his message to all our members might not 


be delayed until our October issue is received more than a month after retiring 


President Gregory has given him the historic gavel emblematic of the leadership of 


our Association from its earliest days, we asked Mr. Holman to prepare and give to 


us for this issue a “pre-induction” statement of his concept of the office and his 


for our common objectives. 


“preview” of some of the issues to be emphasized for the coming year. This he 
has done in an avowal which selects a few basic things for trenchant comment, but 
is mostly a plea that every member of our Association join in the utmost of effort 


Mr. Holman wisely did not try to cover the whole field of our endeavors. He will 
have opportunity to supplement his present statement, in Seattle, and before the great 
California State Bar on September 18, and other speaking engagements already 
scheduled. We welcome his decision to continue “The President's Page” in the 
Journal, through which he will give a monthly message—no doubt militant as well 
as thought-provoking—to our whole membership. 

In his following declaration, he characteristically chose to ‘‘put first things first’. 





®" No one undertakes the presidency 
of our Association without sensing 
the great honor, and at the same 
time the serious obligations, of that 
high office. I am deeply grateful to 
those who have called me from the 
ranks of practicing lawyers to serve 
for a year as your President. Most 
of all, I feel the duty and the need 
that our Association shall do its ut- 
most this year for our country and 
its people, for our profession and its 
members, and for the cause of peace, 
justice and law throughout the 
world. 

Your President does not decide the 
policies and objectives of our Asso- 











ciation or direct its work. Those 
things are determined by the repre- 
sentative bodies of the Association— 
the House of Delegates and the 
Board of Governors, in all of which 
the President has a voice and vote, 
but not control. Back of those de- 
cisions are the work of many Com- 
mittees and Sections, the recommend- 
ations of many State and local Bar 
Associations, and the expressed views 
of many of our members. These con- 
tribute to and produce crystalliza- 
tions of opinion within our profes- 
sion, by which we steer our course. 
That is a continuing process which 
is not completed in any one year. In 





Our Nation and People Need Best Efforts of All 


our Association every member forms 
and expresses his own opinions, but 
the majority decide and establish 
the Association’s policies. 

For a year it will be my high privi- 
lege to be a spokesman of our Asso- 
ciation and to carry its message to 
Bar Associations and other public- 
minded organizations. I accept that 
assignment proudly and shall devote 
myself to it wholly and to the best of 
my ability. Our country needs full- 
scale work by our Association to a 
greater extent than ever before. I 
shall hope for and need the active 
help of every member everywhere, 
in making our fight for the things 
in which we sincerely believe. Our 
work is too important and the need 
for it is now too great, to leave it 
wholly to officers, delegates, Com- 
mittee. members, the JOURNAL, or 
anybody less than our entire mem- 
bership and the members of State 
and local Bar Associations as well. 


Statement of Some of Our 
Association’s Continuing 
But Urgent Objectives 


It is not for me to undertake at this 
time any comprehensive statement 
of plans, work or objectives for the 
coming year. I do wish to state and 
emphasize a few things which should 
constitute a part of our basic pro- 
gram: 

1. Above all, we of this profession 
are sworn to uphold the Constitu- 
tion and laws of our country, its 
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form of government, and the insti- 
tutions and liberties which have 
made our nation great and our peo- 
ple free. We are pledged to a federal 
republic, to the constitutional sep- 
aration of the powers of government, 
to the rights and duties of States and 
localities, to resistance to encroach- 
ments by any one department of gov- 
ernment upon any other, to the de- 
fense of individual rights against 
arbitrary powers and against bureau- 
cratic centralizations which break 
down the impartial rule of law and 
substitute uncontrolled official dis- 
cretions. We shall work unceasingly 
for these basic principles because we 
believe that the welfare, the happi- 
ness and the liberty of all our peo- 
ple depend on holding fast to these 
things as a sacred trust “for ourselves 
and our posterity”. 

2. The keystone of the rights of 
individuals and their States and lo- 
calities and of our federal republic 
itself is, and was meant to be, a free, 
independent and truly American 
judicial system, in the nation and in 
the States, with the Supreme Court 
of the United States at its apex, all 
subject to and faithful to the Consti- 
tution. We have fought long for the 
selection of judges for their experi- 
ence, judicial temperament, courage, 
learning in the law, aloofness from 
political influences and freedom from 
ideological bias against the tradi- 
tional American system. We shall 
continue our efforts, now successful 


at many points, to help States and 
their people adopt better methods of 
selecting judges and giving them 
greater security of tenure as well as 
salaries adequate to enable them to 
devote their lives to judicial work. 
In the nation we shall go on working 
to remove the nomination and con- 
firmation of judges from the control 
of partisan and factional consider- 
ations and to insure their selection 
on the basis of fitness, capacity and 
independence. 


Unceasing Support of Judicial Review 
To Prevent Bureaucratic Absolutism 

3. For nearly forty years our Asso- 
ciation has pioneered for improving 
the administration of justice in the 
federal and the State Courts. Many 
and notable have been the accom- 
plishments, but there are unfinished 
tasks to which we need to devote our- 
selves. We shall especially make war 
on administrative absolutism, on 
seizure of power and abuses of power 
by administrative agencies, on the 
efforts to vest functions and powers 
that would appropriately be judicial 
in the hands of men who are not 
chosen to be impartial and are not 
surrounded with the safeguards 
which are put around the judges of 
constitutional Courts. We shall in- 
sist that the fair and reasonable re- 
quirements of the Administrative 
Procedure Act be lived up to and ful- 
filled, not sabotaged; that the Act 
shall be amended and strengthened 





if experience shows the need; and 
that the rights of parties to judicial 
review as vouchsafed by the Act 
shall be accorded by the Courts and 
shall not be whittled away. 


Importance of Soundly Drafted Laws 
To Curb Communists and 

Their Espionage 

t. A paramount problem of this hour 
is the drafting, enactment and en- 
forcement of laws which will wisely 
prevent Communists and Commu- 
nism from continuing their invasion 
and breaking down of our govern- 
ment, our political system, our labor 
organizations, our schools and col- 
leges, our means of public informa- 
tion and communication. We can- 
not permit Communist conspiracies 
and espionage to endanger our liber- 
ties; we must deal with them in such 
ways as will not impair the essential 
rights of citizens. The subject is 
difficult, urgent, all-important. 

The lawyers of America, through 
our Association and our JOURNAL, 
must help in the perfecting and en- 
forcing of sound and effective legis- 
lation. 


Our Association Should Resume 

Its Work for International Law 

and United Nations 

5. For many decades our Association 
has worked hard to establish inter- 
national law as rules of conduct for 
nations to follow in their relations 
with each other. We have favored 





® Frank E. Holman comes to the presidency of our Association 
at the age of 62, after an unusually vigorous career in the 
practice of law-and the work of the organized Bar. Born in 
Utah, he was graduated from its University, was a Rhodes 
scholar at Oxford, and was Dean of the Law School at the 
University of Utah. Resigning to practice law, he was Vice 
President of the Utah State Bar Association when he moved 
to Seattle in 1924 and soon became a partner in one of its 
leading law firms, which he now heads. Member of our 
Association since 1922, President of the Seattle Bar Association 
in 1941 and of the Washington State Bar Association in 1945, 
he has learned at first hand the work and the needs of the 


organized Bar. 


He has served continuously in the House of Delegates for 
six years, has been an active member since 1944 of what is 
now the Committee for Peace and Law Through United 
Nations, was an early member of our Advisory Board, and 
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has contributed several scholarly articles to the Journal. A 
fuller sketch of his career was in our April issue (page 291). 

Mr. Holman is welcomed as the first lawyer of the Pacific 
Northwest to become the President of our Association. He is 
a rare combination of the successful practicing lawyer, the 
legal scholar, and the leader of men in public affairs. Pos- 
sessed of earnest and patriotic views, a wide acquaintance 
among lawyers and judges throughout the country, and a 
strong conviction that our Association owes a great duty to 
the people and the profession under present crucial con- 
ditions, he is expected to be a vigorous and plain-speaking 
advocate of our Association's policies throughout his term 


in office. His forthright statement of views confirms the opin- 






ion of his many staunch friends that his administration will 
never be dull or timid and that the interests of the practicing 
lawyers in all communities will be one of his chief concerns 
during the coming year. 














President Holman’s Declaration ——— 


and 


Walters Studio 


FRANK E. HOLMAN 
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and urged international association, 


organization, and cooperation for 
peace and law in the world and the 
substitution of international adjudi- 
cation for controversies and manipu- 
lations at the political level. Specifi- 
cally, we have repeatedly urged and 
given united, undivided support for 
the United Nations and the World 
Court, and have urged strengthening 
amendments to the Charter and ex- 
tending the obligatory jurisdiction 
of the Court. We are in a world and 
an era in which nations that seek to 
preserve free governments must co- 
operate. 

Our Association, by its Commit- 
tee for Peace and Law Through 
United Nations, has made valuable 
contributions to American public 
opinion and has helped to achieve 
tangible results. I hope that in co- 
operation again with our brethren 





of the Canadian Bar Association and 
with the assistance of our Section of 
International Law and other Sections 
and Committees of our Association, 
our Special Committee can move 
ahead this year to do things which 
greatly need to be done and without 
delay. 


Our Own Internal Problems of 
Organization and Limited Funds 


There are other matters to which | 
would like to refer, but there will be 
opportunity to speak of them late: 
through the JOURNAL and on public 
platforms. I do not lessen their im- 
portance by saving them for separate 
discussion. 

We have great problems of our 
own, internally, in our Association, 
problems of organization and coordi- 
nation of work and of selection of 


State of Maryland Acts Against 
“Clear and Present Danger” from Communists 


® Sensational developments in Wash- 
ington have served characteristically 
to center national attention upon 
federal legislation and federal action 
as though they were the sole means 
of dealing with the overt and con- 
spiratorial acts by which Communists 
have been systematically undermin- 
ing the American form of govern- 
ment and sabotaging the American 
economy through inciting strikes, 
rent-riots, outbreaks of disorder, etc. 
Chere is much that can be done by 
State action to expose and prevent 
subversive activities, and the State 
of Maryland has taken action which 
should be of interest to lawyers and 
people in other States which wish 
to maintain their authority and do 
their part. 

A joint resolution on the subject 
was passed by the two houses of the 
Maryland Legislature in June, and 
signed by Governor William Preston 
Lane, a member of our Association 
since 1923. A State Committee on 
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Subversive Activities was thereby 
created. As Chairman of the Com- 
mittee, Governor Lane appointed 
Frank B. Ober, a member of our 
Association since 1919, whose address 
on “Communism vs. the Constitu- 
tion” was a feature of the 1948 
meeting of the Maryland State Bar 
Association and was published in 
our August issue (page 645) . 

The Maryland action was entitled: 


Joint resolution requesting and di 
recting the Governor to appoint a 
Commission to make a study of the 
laws of the United States and other 
States and to formulate and prepare 
a legislative program to be submitted 
to the General Assembly of Maryland 
at its regular session in the year 1949 
for the protection of democratic prin- 
ciples of government and ideals in this 
State, and for the exposure and ex- 
purgation of subversive activities in 
the State of Maryland. 


Comprehensive Findings Show 
“Clear and Present Danger" 


The Maryland Legislature based its 


what we shall emphasize and use our 
very limited resources to advance. 
We need a closer organization, a 
more active cooperation, an all-out 
effort of all the lawyers of America, 
for our country and for its people, 
and for strengthening our profession 
in service and influence. The Survey 
of the Legal Profession is collecting 
for us many needed facts about 
lawyers and law practice. Our new 
Committee on Scope and Correla- 
tion of Work is studying our or- 
ganizational problems. This Com. 
mittee can and will do much to siin- 
plify and strengthen our organiza- 
tion and improve its efficiency. 

The success of your President and 
of your Association during the com- 
ing, year is dependent upon the help 
and cooperation of the whole mem- 
bership. There is work for all of us 
and need for it. I ask your help. 


action on specific findings which were 
carefully stated from the ascertained 
facts, as follows: 

WHEREAS, the system of government 
known as totalitarian dictatorship is 
characterized by the existence of a 
single political party, organized on a 
dictatorial rather than a democratic 
basis, and by identity between such 
party and its policies and the govern- 
ment and governmental policies of the 
country in which it exists, such iden- 
tity being so close that the party and 
the government itself are for all prac- 
tical purposes indistinguishable; and 

Wuereas, the establishment of to- 
talitarian dictatorship in any country 
results in the destruction of free dem- 
ocratic institutions, the ruthless sup- 
pression of all opposition to the party 
in power, the complete subordination 
of the rights of individuals to the 
state, the denial of fundamental rights 
and liberties which are characteristic 
of a democratic or representative form 
of government, such as freedom of 
speech, of the press, of assembly, and 
of religious worship, and results in the 
maintenance of control over the people 


(Continued on page 847) 
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Causes of Dissents: 





Judicial Self-Restraint or Abdication? 


by Ben W. Palmer + of the Minnesota Bar (Minneapolis) 


® No series of articles which the Journal has published has aroused such immediate 


and widespread interest among lawyers, judges, and more than a few non-lawyers, 


as has that which Ben W. Palmer, active trial and appellate lawyer and recognized 


legal historian, began in our July issue (pages 554 and 584) and continued in our 


August issue (pages 678 and 696) for the purpose of analyzing the developments 


and trends in the nation's great Court, particularly as manifested in the multiplication 


of dissents and overrulings of what has been regarded as settled law of the Con- 


stitution and of our federal jurisprudence. In these articles which he has written 


from a high sense of duty to the profession, the Courts, and the people, Mr. Palmer's 


purpose and our own have been to provide the basis for a reasoned discussion of 


a subject of high public importance and especially to elicit the expression, through 


the columns of the Journal, of the views of practicing lawyers, which would otherwise 


be unheard. That enlightening process is under way, as other contents of this issue 


attest, notably the address of W. Wilson Sharp as President of the Arkansas Bar: 


“A Court Supreme?” 


Mr. Palmer's third article passes from alleged or superficial causes of the dissents 
and reversals of precedent, which he discussed last month, to the consideration of 


what he regards as a fundamental causation—the deep divergence of opinion, in 


the Court and outside it, concerning the nature of the judicial process and the 


function and role of the Court under our federal system. Dispassionately and with 


manifest objectivity, he places in perspective that basic issue on which others are 


writing and speaking, often with less restraint and awareness of its long-run signifi- 


cance. 





=" There are deeper and more elu- 
sive causes of disagreement within 
the Supreme Court than certiorari 
or convictions as to the value of dis- 
senting opinions. These causes in- 
volve fundamental differences in the 
point of view of members of the 
Court and changes in the climate 
of opinion which affect even the 
most objective judicial mind. These 
causes are more elusive because of 
the tradition of judicial reticence. 
Justices do not customarily wear 


their hearts upon their sleeves or 
reveal confidences of the conference 
room. Furthermore, they may be 
unaware of the forces which deflect 
the needle of their judgment. Fi- 
nally, a member of the Court may 
not have a fixed philosophy, an un- 
changing point view with respect 
to the subjects of difference that 
are the deeper causes of dissent. 
He may live from day to day eclec- 
tically in the successive chambers of 
legal philosophy. 


First of all, there may be and are 
differences of opinion as to whether 
a refusal to interfere with a coordin- 
ate department of government, with 
the executive department or its agen- 
cies, or with the Congress, or with 
State legislation, represents wise and 
permissible judicial self-restraint or 
abdication of judicial duty. One Jus- 
tice is impelled to say:" 

The Constitution places on us the 
inescapable duty of final decision as 
to the validity of a statute. We can- 
not shirk that duty. If we think that 
a law is unconstitutional we should 
not hesitate to strike it down. For, as 
Marshall said, “this is the very essence 
of judicial duty”. 

But another Justice says:? 

We must assume as much desire on 
the part of legislators to support the 
Constitution they have sworn to up- 
hold and as much competency as we 
have. Since they are closer to the 
people and this is a democracy we 
should exercise judicial self-restraint 
and never declare a law bad if we can 
avoid it. It should have the benefit of 
every doubt and be sustained if rea- 
sonable men may differ about its val- 
idity. To do otherwise is to defeat the 





1. Marbury v. Madison, (1803) 1 Cranch 137; 
2 L. ed. 60. 

2. The argument that the Court is not more 
authoritative than the Congress or the executive 
has always been a favorite with those opposed 
to judicial review. See Jackson in 3 Richardson's 
Messages and Papers of the Presidents 1145 and 
Taft in Carl Brent Swisher's American Constitu- 
tional Development, page 935. For Corwin's ac- 
ceptance of the ‘‘oath'’ theory, see his Court 
Over the Constitution, page 6. For sample attacks 
on judicial review, see Selected Essays in Con- 
stitutional Law, Volume 1, Chapter 5; Francis W. 
Coker, Recent Political Thought, page 366 and 
note 40; 8 Encyclopedia of Social Sciences 463. 
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will of the sovereign people and pre- 

vent legislative experimentation, social 

progress by the method of trial and 
error. 
Said Justice Stone:* 

While unconstitutional exercise of 
power by the executive and legisla- 
tive branches of the government is 
subject to judicial restraint, the only 
check upon our own exercise of power 
is our own sense of self-restraint. 

In 1904 Holmes wrote:4 

It must be remembered that legis- 
latures are ultimate guardians of the 
liberties and welfare of the people in 
quite as great a degree as the Court; 

and in 1921:5 

There is nothing that I more depre- 
cate than the use of the Fourteenth 
Amendment beyond the absolute com- 
pulsion of its words to prevent the 
making of social experiments that an 
important part of the community de- 
sires, in the insulated chambers af- 
forded by the several States. 

So Frankfurter in 1932 wrote:® 

The veto power of the Supreme 
Court over the social-economic legis- 
lation of the States, when exercised by 
a narrow conception of the due proc- 
ess and equal protection of the law 
clauses represents undue centraliza- 
tion in its most destructive and least 
responsible form. The most destruc- 
tive because it stops experiment at its 
source, preventing an increase of so- 
cial knowledge by the only scientific 
method available, the test of trial and 
error. 

In addition to differences among 
the Justices generally, and by the 
same Justice in different situations 
as to where to draw the line between 
self-restraint and abdication, Jus- 
tices may differ as to the nature of 
the judicial process. 


The Mechanistic Concept 

of the Judicial Process 

According to the mechanistic con- 
cept,’ rules develop out of basic prin- 
ciples or assumptions by rigidly logi- 
cal impersonal processes, and there 
is little or no choice of the major 
premises. In the field of constitu- 
tional law, all the major premises 
are to be found within the four cor- 
ners of the Constitution as a legal 
document. It is to be interpreted 
according to the principles of gram- 
mar, etymology, and previous deci- 
sions as to the meaning of words and 
phrases. Interpretation is to be a 
logic 


cold, 


process of 


objective 
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operating in a vacuum so far as 
contemporary thought or popular 
desires are concerned. The results 
are to be determined and declared 
according to this logic though the 
heavens fall and regardless of the 
social, economic or political conse- 
quences of specific decision. 

The concept of the judicial power 
as an impersonal, nondiscretionary 
expression of inexorable intellectual 
processes, involving no element of 
judicial will, goes back at least as far 
as Cicero’s phrase: “The magistrate 
is law made vocal, while law is a 
voiceless magistrate.”* Said Coke: 
“The law is the rule but it is mute. 
The judges are the speaking law.” 
Blackstone said: “The judgment 
though pronounced or awarded by 
the judges is not their determination 
or sentence, but the sentence or de- 
termination of the law.” On_ his 
trial for treason Raleigh declared: 
“I do not know how you conceive 
the law’, whereupon the Chief Just- 
tice answered: “Nay, we do not con- 
ceive the law, but we know the 
Said Montesquieu: “The 
judges are but the mouth which pro- 
nounces the words of law; they are 
merely inanimate beings who can 
moderate neither its force nor its 
rigor.””?° 

So Hamilton in No. 
Federalist said: “" 


law.’’? 


78 of The 
The judiciary ... 
can take no active resolution what- 
It may truly be said to have 
neither force nor will, but merely 


ever. 


judgment.” And Marshall declared: 
“The judicial department has no will 
in any case . Courts are mere 
instruments of the law, and can will 
nothing.”!! Elihu Root in 1913 un- 
doubtedly expressed the then pre- 
dominant sentiment of the Ameri- 
can Bar when he said that the ap- 
peal to the Courts for social reform 
“rests upon a misconception of the 
true function of the Court. ... It 
is not within the judge’s function 
or within his power to enlarge or 
improve or change the law.” 

Not only was it argued that judges 
do operate mechanically, but that 
they should, since this leaves legisla- 
tion to the legislative department, 
gives automatic expression to the 
will of the sovereign people as ex- 
pressed in the fundamental law and 
tends towards the age-old ideal of a 
government of laws and not of men.” 


Opposing View That Judges Do 

Make Law and Have Points of View 
The contrary view is that the judi- 
cial process is not and never has 
been mechanical; that judges always 
make law; that putting on gowns 
does not divest them of their hu- 
manity nor free them of their preju- 
dices even though they may strive 
to be or think themselves impartial. 
Judges, no more than other men, 
can escape having a point of view; 
some kind of philosophy affects their 
judgment even though unavowed. 
Furthermore, the extreme votaries 





3. U. S. v. Butler, (1936) 297 U. S. 1; 56 S. Ct. 
312; 80 L. ed 477; 102 A.L.R. 914. 

4. Missouri, Kansas & Texas R. Co. v. May, 
(1904) 94 U. S. 267; 24 S. Ct. 638; 48 L. ed. 971. 

5. Truax v. Corrigan, (1921) 257 U. S. 312, 344; 
42 S. Ct. 124; 66 L. ed. 254. 

6. Frankfurter, Mr. Justice Brandeis, pages 74- 
75. For Justice Jackson's statement that there are 
limits on legislative experiment, see Skinner v. 
Oklahoma, (1942) 316 U. S. 535, 546; 62 S. Ct. 
1110, 1116. See also 319 U. S. 669, 63 S. Ct. 1199; 
305 U. S. 434 at 455, 59 S. Ct. 325 at 335; 325 
U. S. 761 at 784-795, 65 S. Ct. 1515 at 1527 to 
1532; 321 U. S. 253 at 264, 64 S. Ct. 548 at 554; 
25 Minn. L. Rev. 730; 8 Geo. Wash. L. Rev. 1077; 
26 Va. L. Rev. 981; Corwin, Constitutional Revo- 
lution, Limited, pages 113-115; Warren, Volume |, 
page 24; 74 U. Pa. L. Rev. 639; dissent in Con- 
necticut General Life Ins. Co. v. Johnson, (1938) 
303 U. S. 77, 83; 58 S. Ct. 436, 439. 

7. 8 Col. L. Rev. 605; 14 Id. 103; 42 Harv. L. Rev. 
149, 365; Morris R. Cohen, Law and Social Order, 
pages 352-353; Pound, Interpretations of Lego! 
History, page 15 and passim; 36 Harv. L. Rev. 641. 
For Elihu Root, see Independent, Volume 72, page 
45; 37 Harv. L. Rev. 782; 36 Harv. L. Rev. 916. 

8. Cicero, De Legibus 3.1.2. Greenidge, Legal 


Procedure of Cicero's Time, page 84: ‘The ruling 
was not his [the praetor's] but that of the jus 
civile’’. 

9. State Trials (3rd ed.), London, 1742, Volume 
|, page 220. 

10. Quoted in 29 Col. L. Rev. 115. Cardozo, 
Nature of the Judicial Process, page 169. 

11. Osborn v. Bank of U. S., (1824) 9 Wheaton 
795, 866. Beveridge, Volume IV, page 393. Justice 
Brewer quoted in Corwin, Twilight of the Supreme 
Court, XXV. Justice Sutherland while United States 
Senator: ‘The judge is the mouthpiece of the 
law'’, Outlook, June 24, 1911. 

12. Aristotle, Politics, Volume II!, Chapter XVI, 
page 5; Harrington's Oceana (1656) in Sabine's 
History of Political Theory, page 502; Aristotle's 
Nichomachean Ethics, Volume V, Chapter VI, 
pages 4-9; see his Art of Rhetoric, Loeb, Volume |, 
Chapter |, pages 3-7; Aeschines against Timarchus, 
Loeb, supra, page 7; Euripedes in Bonner and 
Smith, Administration of Justice from Homer to 
Aristotle, Volume |, page 59; Ferrero, Greatness 
and Decline of Rome, Volume 1, page 211; 7 
Cambridge Mediaeval History 665; 8 Id. 203; 
Holdsworth, Volume Il, pages 121-126; Carlyle, 
History of Mediaeval Political Theory in the West, 
passim. 
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of Freudian or behavioristic psy- 
chology argue that judges are de- 
luded when they think that they 
reach results through logical, intel- 
lectual processes; that in fact reason 
and authorities are merely after-jus- 
tifications of results determined by 
emotional drives, visceral reactions, 
response to evironmental stimuli, 
frustrations and suppressed desires. 

And finally it is said that judges 
always have considered and always 
will consider consequences; and to 
repeat a well-worn phrase, that the 
life of the law has not been logic 
but experience. If the law be purely 
mechanical, what of the boasted 
growth of the common law, of the 
achievements of Coke and Mans- 
field, and what of Marshall to whom 
we owe the form of our constitu- 
tional law “because he moulded it 
while it was still plastic and malle- 
able in the fire of his own intense 
convictions” ?!* 


The Transition to the Conclusion 

That Judges Should Make Law 

Easy is the transition from the con- 
clusion that judges do make law to 
the conviction that they should, and, 
as applied to the Constitution, in an 
effort to make it endure for ages as 
Marshall said, to the final point of 
view that the Court should be a 
continual constitutional convention. 
“This declension into the madness” 
which some critics see, is supported 
by the claim that this was the pur- 
pose of the founding fathers, of their 
silences and calculated generalities, 
of their prevision that only such a 
device would enable the instrument 
to meet the demands of a changing 
society for changing institutions by 
giving it a resiliency indispensible 
for its preservation. And this inter- 
pretation was buttressed by an en- 
gineering concept of law as an in- 
strument of social progress, an in- 
strument that must be constantly 
modified to meet newer demands 
upon its competency. 

In the 1890's, the Income Tax 
cases following the Legal Tender 
cases focussed public attention upon 
the power of one or two judges over 
the economic life of the nation. In 


1902 Theodore Roosevelt said:'* 

In not one serious study of Ameri- 
can political life will it be possible to 
omit the immense part played by the 
Supreme Court in the creation. . . 
of the great policies, through and by 
means of which the country has moved 
on to her present position. ... The 
judges of the Supreme Court of the 
land must not only be great jurists, 
they must be great constructive states- 
men. 


1912 Change in Public Attitude 
Toward Court's Performance 


But the year 1912 may well be taken 
as the beginning of a great revolu- 
tion in the public attitude towards 
the performing of the judicial func- 
tions mechanically. In that year 
Gustavus Myers, in his history of 
the Supreme Court, attacked it as 
the stronghold of “reactionary” capi- 
talism. '* Robert M. LaFollette, in 
his introduction to Roe’s Our Judi- 
cial Oligarchy, said: 

The judiciary has grown to be the 
most powerful institution in our gov- 
ernment. It, more than any other, 
may advance or retard human prog- 
ress.... The regard of the Courts for 
fossilized precedent, their absorption 
in technicalities, their detachment 
from the vital living facts of the pres- 
ent day, their constant thinking on 
the side of the rich and powerful and 
privileged classes, have brought our 
Courts into conflict with the demo- 
cratic spirit and purpose of this gen- 
eration. Moreover, by usurping the 
power to declare laws unconstitutional 
and by presuming to read their own 
views into statutes without regard to 
the plain intention of the legislators 
they have become in reality the su- 
preme law-giving institution of our 
government. 

And in that same Progressive year 
Theodore Roosevelt asked for what 
he miscalled “the recall of judicial 
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decisions” and others proposed the 
recall of judges. Though both pro- 
posals were opposed by bench and 
Bar under the leadership of the 
American Bar Association,’® there 
followed later that great surge of 
criticism of the Court which empha- 
sized the concept of the Court as a 
policy-making body" and eventuated 
in Franklin D. Roosevelt’s attempt 
to pack it.’ 


Changing the Meaning of Words 
in the Constitution 


In addition to changed and differing 
points of view as to whether the Court 
is and should be a_ policy-making 
body, there are differences as to 
whether or not the meaning of words 
in the Constitution can and should 
change. Chief Justice Taney in the 
Dred Scott case said that the Consti- 
tution speaks “not only in the same 
words, but with the same intent” as 
when adopted.'® ‘These words were 
echoed by Justice Sutherland in his 
dissent in the Minnesota Moratorium 
case: “A provision of the Constitu- 
tion . . . does not mean one thing 
at one time and an entirely different 
thing at another time.”*° But later 
in the same opinion he said that the 
words of the fundamental law 
are pliable in the sense that in ap- 
propriate cases they have the capacity 
of bringing within their grasp every 
new condition which falls within their 
meaning. But the meaning is change- 
less; it is only the application which 
is extensible. 

And in sustaining a zoning law 
Justice Sutherland wrote: “Regula- 
tions, the wisdom, necessity, and 
validity of which as applied to exist- 
ing conditions, are so apparent that 
they are now uniformly sustained, a 








13. Literature on these points is too voluminous 
for citation. One need refer only to Pound, Car- 
dozo, Holmes, Brandeis, Frankfurter, Thurman 
Arnold, John Dickinson, Charles Grove Haines, 
Max Radin and books and articles about most of 
the foregoing. 

14. Quoted by Warren, Volume |, page 1. 

15. This concept was strengthened by conclu- 
sions drawn from Beard’s An Economic Interpre- 
tation of the Constitution of the U. S. (1913). 

16. 23 Yale L. Jour. 511; 43 National Corpora- 
tion Reporter 147; 4 Lawyer & Banker 189; 44 
Chicago Legal News 86; 38 A.B.A. Reps. 593 
(1913). 


17. Corwin, Twilight of the Supreme Court and 
Constitutional Revolution, Limited; Twiss, Lawyers 
and the Constitution; Beard, Readings in American 
Government, pages 281-288; Carl Brent Swisher, 
Stephen J. Field, pages 179 and 193; Holmes dis- 


senting in Vegelahn v. Gunther, (1896) 167 Mass. 
92; Shriver, Holmes Book Notices etc., page 25; 
Senator Black in speaking for the Court-packing 
bill, Congressional Record, Volume 81, 75th Con- 
gress, Ist session, appendix pages 224, 306, 638, 
1292; 39 Col. L. Rev. 88; 49 Yale L. Jour. 458; 52 
Harv. L. Rev. 440, 443; 36 Harv. L. Rev. 911, 920; 
45 Harv. L. Rev. 85. 

18. Corwin, Court Over the Constitution, page 
126; Carl Brent Swisher, American Constitutional 
Development, page 938 ef seq.; numerous refer- 
ences in 23 A.B.A.J. (1937); Hearings on Reorgani- 
zation of the Federal Judiciary (1937), 75th Con- 
gress, Ist session, parts 1-5; 75th Congress, Ist 
session, Senate Report 711, pages 38-40. 

19. Scott v. Sanford, (1857) 19 Howard 393, 
426; 15 L. ed. 691. 

20. Home Building & Loan Assn. v. Blaisdell, 
(1934) 290 U. S. 398, 448; 54 S. Ct. 231; 78 L. 
ed. 413; 88 A.L.R. 1481. 
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century ago, or even a half century 
ago, probably would have been re- 
jected as arbitrary and oppressive.”’*' 
So Chief Justice Hughes, speaking 
for the majority in the Moratorium 
case, as to the need of such legisla- 
tion, declared: “It is no answer to 
say that this public need was not ap- 
prehended a century ago, or to insist 
that what the provision of the Con- 
stitution meant to the vision of that 
day it must mean to the vision of 
our time.”*? And Justice Stone said 
of the meaning of words in the Con- 
stitution: ?8 
In defining their scope something 
more is involved than consultation of 
a dictionary and the rules of English 
grammar. They are to be read as a vital 
part of an organic whole so that the 
high purpose which illumines every 
sentence and phrase of the instrument 
may be given effect in a consistent and 
harmonious framework of government. 
And later he wrote that the words 
of the Constitution are not to be 
read “as we read legislative codes 
which are subject to continuous re- 
vision with the changing course of 
events, but as the revelation of the 
great purposes which are intended 
to be achieved by the Constitution 
as a continuing instrument of gov- 
ernment.** 


A Change in Point of View 
as to the Meaning of Words 


From Justice Sutherland through 
Justice Stone there may be a transi- 
tion to the point of view of Justice 
Holmes and others as to the mean- 
ing of words in the Constitution and 
the nature of that document. “The 
provisions of the Constitution,” said 
Justice Holmes, “are not mathemati- 
cal formulas having their essence in 
their form; they are organic living 
institutions transplanted from Eng- 
lish soil. Their significance is vital, 
not formal; it is to be gathered not 
simply by taking the words and a 
dictionary but by considering their 
origin and the line of their growth.’’?5 
Referring to Justice Holmes, Jus- 
tice Frankfurter has written a sum- 
mary of this type of constitutional 
interpretation: “For him the Con- 
stitution was not a literary docu- 
ment but an instrument of govern- 
ment. As such it was to be regarded 
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not as an occasion for juggling with 
words but as a means for ordering 
the life of a people.””* 


“A Means for Ordering 
the Life of a People”’ 


construed, these 
words may mean one thing; liberally 
applied they approach, if they do 
not make the full transition to, the 
concept of the Constitution as mere- 
ly the basis for ‘‘ordering the life of 
a people” as a particular justice 
thinks it should be ordered. 

The phrase “juggling with words” 
may easily be availed of as a means 
for getting away from established 
methods of construing legal docu- 
ments, even the Constitution, in the 
This, too, it 
may be argued, approaches the point 
of view expressed by Professor 
Charles Grove Haines, a_ political 
scientist but not a lawyer: “In con- 
stitutional law as in other phases of 
legal thinking much depends upon 
the assumptions which are made and 
on which the legal superstructure is 
built. And the choice of assump- 
tions is not a matter of legal logic 
but rather of personal opinions and 
political attitudes.”*7 This led up 
to his complaint that “a legal tradi- 
tion has been fostered that the Con- 
stitution is law in the ordinary sig- 
nificance of that term.”” This was in 
his advocacy of President Roosevelt’s 
Court-packing bill. When pressed 
by Senator Connally, Professor 
Haines said: “It [the Constitution] 
is law, and certain parts of it are 
more law than others, because the 
Court itself has said that certain 
phases of it are political, or involve 
political questions, and that they 
will not pass upon them. They ad- 
mit that some of it is law, in one 
way, and that other parts of it are 
law in another way.”?® 


Conservatively 


light of its language. 


Disagreement as to Application 

of Principles to Cases 

Even though two Justices may gen- 
erally agree as to judicial self- 
restraint versus abdiction, as to 
policy-making and the nature of the 
Constitution, they may disagree 
when it comes to the application of 


their principles to specific cases or 
different categories of subject-matter. 
One may be more inclined to judi- 
cial self-restraint when dealing with 
Congressional rather than State leg- 
islation because of a tendency to 
favor national power rather than 
what used to be called States’ rights. 
One may tend to favor legislation if 
it is aimed at control of so-called 
“big business.” One may call for 
judicial self-restraint when 
dealing with legislation alleged to 
interfere with so-called property 
rights than with personal rights such 
as freedom of speech or press or 
religion. 

The Court has said that “regula- 
tory legislation affecting ordinary 
commercial transactions is not to be 
pronounced unconstitutional unless 
in the light of the facts made known 
or generally assumed it is of such a 
character as to preclude the assump- 
tion that it rests upon some rational 
basis within the knowledge and ex- 
perience of the legislators.”°° In 
contrast, it has been said that “the 
human freedoms enumerated in the 
First Amendment and carried over 
into the Fourteenth are to be pre- 
sumed to be unvulnerable and any 
attempt to sweep away those free- 
doms is prima facie invalid.”*' Jus- 
tice Frankfurter, however has stated: 
“Our power does not vary according 


more 





21. Village of Euclid v. Ambler Realty Co., 
(1926) 272 U. S. 365; 47 S. Ct. 114; 71 L. ed. 303; 
54 A.L.R. 1016. 

22. Note 20, supra. 

23. Wright v. U. S., (1938) 302 U. S. 583, 607; 
58 S. Ct. 395, 405; 82 L. ed. 439. For use of dic- 
tionaries, see argument of George F. Edmunds in 
Pollock v. Farmers Loan & Trust Co., (1895) 157 
U. S. 429; 39 L. ed. 784. 

24. U. S. v. Classic, (1941) 313 U. S. 299, 316; 
61 S. Ct. 1031. 

25. Gompers v. U. S., (1914) 233 U. S. 604, 
610. 

26. Frankfurter on Holmes in Dictionary of 
American Biography, Supplement | (1944), pages 
424. See, also, Cardozo, Nature of Judicial 
Process, page 83. 

27. Hearings before Committee on the Judiciary, 
United States Senate, on S. 1392 (1937), Part II, 
page 336. 

28. Id., page 339. 

29. Id., page 353. 

30. Justice Stone in U. S. v. Carolene Products 
Co., (1938) 304 U. S. 144, 152; 58 S. Ct. 778, 
783. See 46 Col. L. Rev. 696. 

31. Justice Murphy dissenting in Prince v. Mas- 
sachusetts, (1944) 321 U. S. 158, 173; 64 S. Ct. 
438, 446. This distinction was adopted by the 
majority in West Virginia State Board of Educa- 
tion v. Barnette, (1943) 319 U. S. 624, 639; 63 S. 
Ct. 1178, 1186. 
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to the particular provision of the 
Bill of Rights which is invoked. The 
right not to have property taken 
without just compensation has, so 
far as the scope of judicial power is 
concerned, the same constitutional 
dignity as the right to be protected 
against unreasonable searches and 
seizures, and the latter has no less 
claim than freedom of the press or 
freedom of speech or religious free- 
dom.”32, So here also we have a dif- 
ference in basic principle within the 
Court. 

Certainly among the causes of dis- 


sension and dissent are differences as 
to: (1) Whether property rights 
should be given less protection than 
other constitutional rights; (2) 
Whether non-interference with leg- 
islation in a given case is judicial 
self-restraint or abdication; (3) 
Whether judicial power is or should 
be mechanically non-discretionary, 
is and should be 
largely legislative in character, par- 
ticularly as to policy-making in the 
field of constitutional law; and (4) 
Whether the Constitution is a legal 
document to be construed as such, 


or necessarily 
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or on the contrary is to be looked 
on merely as a base from which 
judges are to take off into the empy- 
rean of largely uncontrolled judicial 
discretion—an instrument for order- 
ing the economic, political and social 
life of the people as the judges think 
it should be ordered and they should 
order it. 


[Copyricnt 1948 By Ben W. PALMER] 





32. Justice Frankfurter dissenting in the Bar- 
nette case (cited in note 31). Contrast the jealous 
protection of free speech, etc. in Jehovah's Wit- 
nesses cases with permissible destruction of ‘‘prop- 
erty of little value’’ in Lawton v. Steele, (1894) 
152 U. S. 133; 14 S. Ct. 499; 38 L. ed. 385. 


A Noted Editor Comments on Our Publication 


of Ben W. Palmer's Opening Article 


# In his personally signed column, 
“In the News”, for August 4, N. R. 
Howard, vigorous editor of the 
Cleveland News, discusses Ben W. 
Palmer’s opening article in the lat- 
ter’s series in the JOURNAL (34 A.B. 
A.J. 554; July, 1948). Mr. Howard 
prefaces his column of comment 
with the following quotation from 
President Franklin D. Roosevelt’s 
1935 letter to the Congress: 


I hope your committee will not per- 
mit doubts as to constitutionality, 
however reasonable, to block the sug- 
gested legislation. 


As to “The Bar and the Court”, 
Editor Howard then goes on to say: 


Not being a lawyer, though always 
interested in lawyers, the undersigned 
now and then has exposed ignorance 
by essays here on legal principies and 
trends. But, unless I am badly mis- 
taken, there is something new to re- 
port in lawyer attitudes. 

The evidence is in the JOURNAL of 
the American Bar Association for last 
month. 


Now, it is necessary to recall that, 
ever since the days of Chief Justice 
Marshall, there has been a steady mass 
opinion among lawyers and _ their 
auxiliaries that our system of law de- 
pended on final acceptance of the de- 
crees of the United States Supreme 
Court. 


It has been almost a tradition. You 
do not second-guess the Supreme 
Court and you do not broadly criticize 
the Supreme Court for its decisions. 


The whole system of law in a free 
republic has been believed to de- 
pend on this acceptance of the very 
highest Court, come what may. 

The JourNAL of the American Bar 
Association is just as professional, and 
as conservative, as the Association, 
which has been considered eminently 
conservative and bound to the tradi- 
tions and customs. as well as to the 
workings of our judicial and legal 
institutions. 

The American Bar has been the 
enemy of radicalism in thoughts about 
the law and of any madcap foolery 
about respect for law and the Courts. 
When it speaks, if it can be said to 
speak through its officers and its Jour- 
NAL, it is accepted as the voice of de- 
liberation and conclusion about Amer- 
ican jurisprudence. 


Discussing Mr. Palmer’s first arti- 
cle, Editor Howard declares: 


So it is not hard to think, “some- 
thing has happened” when the July 
Bar JOURNAL presents a carefully doc- 
umented article by Ben Palmer, a 
conservative leader of the Bar in Min- 
neapolis, published under the title 
“Dissents and Overrulings: A Study of 
Developments in the Supreme Court”, 
coupled with an editorial by the Jour- 
NAL editors calling attention to the 
Palmer article and defending its aim 
and character. 


In the introduction to Mr. Palmer’s 
work, the JOURNAL states: “We ven- 
ture to say here that such a series of 
articles is not such as a trained trial 
lawyer, with ingrained reverence for 
Courts and law, is at all happy to find 


himself writing and offering for pub- 
lication. Such a task can be under- 
taken only from a deep sense of re- 
sponsibility and duty to the public, 
the profession, and the Court itself.” 
In rejoinder, we venture the opin- 
ion that, in Mr. Howard’s phrase, 
“something has happened” also 
when the chief editor of a great news- 
paper devotes so much thought and 
space to an article in the JOURNAL. 
We are appreciative of the honor. 
The event has added significance 
when it is considered that Nat How- 
ard is President of the great Ameri- 
can Society of Newspaper Editors, 
with its tradition of fidelity to high 
journalistic standards and continu- 
ing vigilance in forthright defense of 
true freedom of the press, wherever 
or by whomever menaced at any 
time. He has the highest standing 
with newspapermen generally; what 
he writes is followed closely by edi- 
tors everywhere. 
Editor Howard then goes into de- 
tails of Mr. Palmer’s discussion: 

Mr. Palmer’s analysis is factual and 
careful, so that he is able to say that 
the Supreme Court’s record, rather 
than his own pen, wrote the article. 
From the record he takes the follow- 
ing: 

- Dissents in the Court’s opinions 
have risen from 13 per cent in 1910 
and 16 per cent in 1935 to 64 per cent 
in 1946. 

(Continued on page 846) 
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Needed: New Trial Technique: 


Suggestions for the Trial of Complicated Cases 


by E. Barrett Prettyman - Associate Justice of United States Court of Appeals, District of Columbia 


® The protracted, complex and cumbersome trials which take place nowadays, par- 


ticularly in cases involving administrative and anti-trust laws but also in many other 


types of actions, produce voluminous and costly records and lead to considerable 
delays. Judge Prettyman points out that our time-honored modes of trial in Court 


were not at all designed for these present-day proceedings. From his years of diversi- 


fied experience at the Bar, as a government lawyer, and on the bench, he makes 


considered suggestions for improving the technique of such trials. His proposals are 


neither revolutionary nor drastic; he even speaks up for the much-criticized “irrelevant, 


immaterial and incompetent”, but suggests a reconsideration of its application. 
Nearly all of his suggestions are what lawyers, judges, agency hearing officers and 
staffs can do, and in some instances are doing, with favorable results. Every lawyer 


who has to deal with the trial of cases will profit by studying this article and making 


an effort to carry out its practical suggestions. 

The present article was prepared by Judge Prettyman from an address which he 
delivered before the 1948 federal Judicial Conference for the Fifth Circuit, at Ashe- 
ville, North Carolina, in June. Our commendation of it goes beyond its contents and 


the utility of its suggestions. It is most clearly and simply written. The editorial pencil, 


customarily “heavy” and sometimes ruthless in seeking to save space, could find no 
superfluous word in it, although the author had invited excision. We cannot recall 
when, if ever before, an article of length has been published in the Journal without 


the elimination, or the recommendation of a change, of a phrase or a word. 





& The past twenty years have been 
years of tremendous changes in pro- 
cedure in the federal Courts, changes 
thoughtfully designed as advances 
in the interest of justice in an in- 
creasingly complex society. So law- 
yers and judges can regard with sat- 
isfaction the immediate past. But 
the time has not yet come when we 
can absorb our attention with retro- 
spect. Clearly, there are other 
things to do. . 

Outstanding among the develop- 
ments of these recent years has been 
the increasing use and power of the 
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administrative agency as an instru- 
ment for adjudicating disputes. That 
development has created many prob- 
lems. The enactment of the Admin- 
istrative Procedure Act represented 
progress in the solution of some of 
those difficulties. There are others, 
however, and I propose to discuss 
some of them briefly. 

In important cases, administrative 
proceedings as now conducted are 
too long, too cumbersome, and too 
costly. It is no novelty to see or 
hear of a record of thousands of 
pages of testimony and hundreds of 


voluminous exhibits. We are not 
startled when the dates of inaugura- 
tion and of disposition are years 
apart. But delay and volume are 
not characteristics of the effective ad- 
judication of disputes. They are 
obstacles to that effectiveness. The 
evils of delay are familiar truisms. 
The evils of great volume are not so 
generally recognized, but they are 
critical dangers. The facts in these 
cases must be found in the printed 
pages. Oftentimes the person who 
finally makes the findings is not the 
same as the one who hears the testi- 
mony. And even if he is, he must 
read the exhibits. Moreover, one’s 
memory in the midst of many differ- 
ent cases and over months of time 
is not a reliable instrument for ex- 
tracting the truth from a mass of de- 
tailed contrarieties. The difficulty 
of finding ten pages of facts, accur- 
ately, impartially and expeditiously, 
from a thousand or more pages of 
print, is obvious upon the slightest 
thought. The difficulties of effective 
judicial review in such cases are even 
greater. 


Inherently Complicated Cases 
Need Improved Methods of Trial 


Of course, these cases are inher- 
ently complicated. Rate cases, 
whether of railroads, power com- 
panies or airlines, the flotation of 
securities, the issuance of certificates 
of public convenience, most valua- 
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tion cases, whether of property, busi- 
ness or securities, involve complex 
factual problems. All of us know 
many examples. 

The same characteristics of com- 
plexity apply to many cases which 
are coming to the trial Courts in in- 
creasing numbers. Anti-trust cases, 
corporate reorganizations, unfair 
competition cases, some patent cases, 
and, in general, cases involving com- 
plicated financial transactions, par- 
ticularly corporate transactions, and 
cases involving conflicts between 
major economic interests and forces, 
fall within this general description. 

It is not necessary that these cases 
take so long, cost so much, or result 
in such cumbersome records. It is 
my view that some of the accepted 
features of the trial proceedings 
themselves are among the causes of 
these characteristics and can and 
ought to be corrected. My thesis is 
that we ought to develop new trial 
technique designed to promote efh- 
ciency and economy in these cases, 
recently developing, which are in- 
herently so complicated, cumber- 
some and expensive. 


Our Trial Procedures Not Designed 
for Some Present-Day Cases 


I propose to be specific in some ex- 
amples, although experience teaches 
me that when one launches an attack 
upon a general problem and adds 
specific illustrations or specific reme- 
dies, the ensuing public discussion 
bogs down in controversy over minu- 
tiae, instead of developing a policy 
or principle. Nevertheless, in this in- 
stance, specification and constructive 


suggestion seem indicated. I hope 
the point of my thesis is not thereby 
too greatly beclouded. 

Our time-honored trial procedure 
was designed for the auditory recep- 
tion of evidence and an immediate 
decision of the dispute. A jury listens 
to the evidence,’ retires and forth- 
with renders a verdict. Generally 
speaking, a Court does the same; 
our trial procedure contemplates it. 
Those two prime features are absent 
from the cases we are talking about. 
Especially in these administrative 
proceedings, the absorption of evi- 
dence is visual, facts must be found 
from a written record and exhibits, 
the decision is premised upon the 
findings thus made, and the conclu- 
sion is necessarily delayed until these 
preliminaries are performed. A trial 
procedure ought to be designed for 
such cases to make them less costly, 
less cumbersome, and less time-con- 
suming. I have six sub-subjects to 
mention and to discuss briefly. 


Special Treatment of Basic 
Statistical Data Is Needed 


First, we ought to promote a special 
treatment of underlying, or basic, 
statistical data. Frequently in mod- 
ern litigation a pertinent fact is a 
conclusion from extensive underly- 
ing data. The fact may be simple, 
but the underlying data may be 
voluminous and complicated. For 
example, the net profit of a company 
for a year is a conclusion from many 
transactions and judgment figures; 
the value of a share of stock is a 
judgment drawn from many facts 
and circumstances; a single fact 
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about a radio wave may be evolved 
from many worksheets of observed 
measurements; the propriety of a 
stock or bond issue may depend upon 
a series of facts based upon tomes of 
economic data. Especially are these 
observations pertinent to the expres- 
sion of an opinion by an expert. 
However succinct and simple his 
conclusion may be, the material 
from which he fashions it may be 
voluminous and complicated. 

The practice generally followed is 
to put in the record not only those 
facts which bear directly upon the 
issue in dispute but also all the sec- 
matter which 
supports those facts. All of us have 
seen hundreds of pages devoted to 
underlying material. I have seen 
whole records in other cases put into 
the record in a given case as an “ex- 
hibit by reference”. The results of 
that practice are prohibitive, both in 


ondary evidentiary 
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money cost and in indigestibility. 


Specific Suggestion To Prevent 
Encumbering the Record 

Such underlying data is useful in 
the process of adjudication, because 
it is the premise of a pertinent fact. 
It ought to be presented and identi- 
fied, so that adversary counsel can 
use it for cross-examination, and so 
But in 
ninety-nine cases out of a hundred, 


that the tribunal can see it. 


such basic data is either not chal- 
lenged at all or is challenged only in 
some specific item or respect. If the 
basic data is not challenged, it ought 
If it is 
challenged in specific items, those 
items alone ought to be received. 


not to encumber the record. 


There ought to be an established 
and rigidly enforced distinction be- 
tween (1) the presentation and iden- 
tification of exhibits containing only 
underlying material, and (2) the of- 
fer and admission of such exhibits 
into evidence. Of course, such prac- 
tice is already permissible. I recall 
vividly a case in which some twenty- 
five exhibits, consisting of literally 
hundreds of memoranda and sepa- 
rate documents, were presented and 
identified by a dozen witnesses, but 
only one exhibit of a single sheet 
evidence. So the 
record finally contained just that 
one sheet by way of exhibits. Many 
times lawyers identify a whole box 
of original books but offer in evi- 
dence only a single sheet of figures 
drawn from them. That is the way 
it ought to be done when no chal- 
lenge is made of the accuracy of the 
underlying material. The Bar, the 
bench, and the agencies ought to co- 
operate in the establishment and en- 
forcement of a recognized trial tech- 
nique in that respect. The saving in 
money and difficulty would be enor- 
mous. 


was offered in 


Handling of Original Documents 
Delays and Encumbers Trials 

The next suggestion relates to the 
handling of original documents. We 
customarily do two things in respect 
to original documents which make 
trials unnecessarily costly and cum- 
bersome. We put original docu- 
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ments into the record, and we intro- 
duce books or voluminous records 
when we need only a page or a small 
part of them. Evidence may consist 
of a contract, a certificate, a book 
entry, a resolution, or a letter. ‘The 
usual technique is to produce it, 
identify it, and offer it in evidence. 

That designed 
many years ago for Court trials 


procedure was 


where the evidence was examined, 
the case decided forthwith, and the 
evidence thereupon returned to the 
owner. But the method is too cum- 
bersome and expensive in the cases 
we are discussing. 
period of time between the intro- 


There is a long 


duction of evidence and the disposi- 
tion of these 
placed in the record are unavailable 
to the owners during that period, 
and this is serious in the case of ac- 
books, minute books, and 
such. Moreover, such documents go 
through many hands, are shipped 
here and there, and are liable to 
Such disadvantages are unnec- 
essary detriments to the interests of 
the parties. 


cases. Documents 


count 


loss. 


A Specific Suggestion for Saving 
Much Time and Money 


There is a real necessity for the 
production and examination of ori- 
ginal evidence, but modern repro- 
duction methods make the 
poration of originals in a record un- 
necessary in the vast majority of 
cases. Here again there should be a 
definite, clear, and compulsory dis- 
tinction between production and 
identification on the one hand, and 
introduction into evidence on the 
other. An original document ought 
to be produced and identified, but 
a copy ought to be authenticated 
and introduced. Original documents 
which are valuable or in current use 
ought not to be received in evidence 
when copies will do. Moreover, 
books ought not to be received when 
only pages in them are needed. By 
physical necessity, books have to be 
presented when pages in them are 
But placing an entire 
book in a record when only one page 
is pertinent is another thing. A duly 


incor- 


evidence. 


authenticated copy of the pertinent 
page ought to be required for intro- 
duction into the record. Pounds of 
record ought to be prohibited when 


ounces will suffice. Inconvenience 
of parties ought to be avoided when 
it is unnecessary. The modern 


sciences of reproduction make this 
possible. 

Again we note that counsel skill- 
ful in cases of enormous documen- 
tary content follow the methods here 
advocated, and hearing officers of 
judgment cooperate and encourage 
The practice ought to be 
authoritatively and universally es- 


them. 


tablished and its observation re- 
quired by the Bar and by the hear- 
ing agencies. 

Exceptions to the foregoing are, 
of course, those cases in which some 
physical feature of the document it- 
self is important, such as the kind 
or age of ink or paper, erasures, 
minute details of handwriting or 
signatures, but these exceptions of- 
fer no problem. 


The Application of Rules of 
Evidence Should Be Reconsidered 


The next proposal is a reconsidera- 
tion of the applicability of the rules 
of evidence. It has become popular 
to provide that the rules of evidence 
shall not apply in certain proceed- 
ings. Of course, in purely investiga- 
tory proceedings or in a rule-making 
process, rules of evidence are inap- 
plicable, because there are no issues 
and no parties. But in adversary 
proceedings, in which the rights of 
parties are being adjudicated, some 
sort of rules of evidence are abso- 
lutely necessary, and the failure to 
observe and apply them is a great 
cause of the growing ineffectiveness 
and expense of administrative pro- 
ceedings and quasi-judicial 
proceedings. 


some 


The growing unpopularity of the 
established rules of evidence is, no 
doubt, the fault of the bench and 
Bar. Over the years we used and mis- 
used the phrase “irrelevant, imma- 
terial and incompetent” until it be- 
came an insignia of technicality 
without substance. We recite the 
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phrase as though it were a tauto- 
logical vacuity. As a matter of fact, 
that phrase represents three separate 
and distinct rules, each and all of 
which are absolutely essential to any 
sort of effective administration of 
justice in adversary proceedings. We 
cannot get at the sense of this propo- 
sition by examining the decided 
cases or the authorities. We can get 
at it by unadorned reasoning and 
common sense. 


“Irrelevant, Immaterial and 
Incompetent’ Provide 

Necessary Restrictions 

Consider “‘irrelevant” first. You sim- 
ply cannot administer justice upon 
a disputed issue if you do not con- 
fine the evidence to that which is 
relevant to the issue. To say, “We 
will receive all evidence offered 
whether it is relevant or irrelevant” 
is simply nonsense. Once embarked 
upon any such venture you are with- 
out chart, compass or limitation on 
either time or space. The result is 
a monstrous ineffectiveness. You 
may redefine relevancy, but you can- 
not eliminate it as a restriction upon 
the admissibility of evidence. 

I have no defense for the maze of 
obscurity into which the rule of rele- 
vancy has been pushed by decided 
cases or even by the learned authori- 
ties. My thought is that a rule of 
relevancy is absolutely necessary—not 
advisable but necessary—to the efh- 
cient disposition of disputed issues, 
and that we ought to re-examine the 
meaning of that rule and re-establish 
it in some common-sense meaning in 
this growing class of cases in which 
we have in recent years discarded it. 
The too technical construction of 
the rule of relevancy is undoubtedly 
a hindrance to the just determina- 
tion of causes, but the total discard 
of such a rule, and likewise a too 
great liberalization of it, make for 
delay, expense and confusion. 

Consider “immaterial”. We use 
the word as though it were synony- 
mous with “irrelevant”. Of course, 
it is not. It means evidence which, 
although it may relate to the issue, 
makes no difference one way or the 


other in the decision. To some ex- 


tent the observations which we have 
made in respect to relevancy apply 
to materiality. It is possible to con- 
duct a proceeding without a limit as 
to materiality, but the result will be 
more costly, more cumbersome and 
less efficient than if you construe the 
requirement in some common-sense 
fashion and then apply it. 

Consider “incompetent”. The 
chief villain in this classification is 
the hearsay rule. There is no doubt 
that the hearsay rule, when applied 
with a blind observance of fine-spun 
technicalities, is often an obstruction 
to the ascertainment of truth. But 
fairness—real justice—requires, in my 
opinion, the application of a reason- 
ably construed hearsay rule and all 
the other rules of competency. If 
Jones testifies that he saw Smith on 
the corner of Broad and Main in 
Richmond at noon, it simply is not 
fair to permit his adversary to con- 
tradict that testimony by presenting 
Green, who says that Brown told 
him that he (Brown) was on that 
corner at that time and that Smith 
was not there. 

I emphasize the precise nature of 
the suggestion in respect to the rules 
of evidence. I do not advocate the 
revival of legalists’ technicalities, so 
utterly unreal in a practical world. 
I suggest that we re-examine the rules 
of evidence and re-establish them in 
some common-sense, modern mean- 
ing for application in administrative 
and quasi-judicial proceedings. 


Pre-Trial Procedure Needed Where 
Expert Testimony Is Planned 

My next sub-subject is that there 
ought to be a pre-trial procedure in 
cases in which extended expert testi- 
mony is planned—the purpose of pre- 
trial being to condense and to 
coordinate the presentation of the 
expert testimony. Such testimony is a 
commonplace in administrative pro- 
ceedings and is becoming more so in 
Court trials. Usually it involves ex- 
tended basic data, which we have al- 
ready discussed. Then it involves 
extended direct testimony in which 
the basic data is stated and explained 
and the conclusion carefully drawn. 
At that point one of two things hap- 


4 


Needed: New Trial Technique 





pens. Either a continuance of days 
or weeks or even months is granted 
to permit the adversary party to 
examine the evidence, ascertain its 
controverted features and prepare 
for cross-examination; or the adver- 
sary launches into an alleged cross- 
examination which has no plan and 
no purpose except to educate coun- 
sel as to the various and multitudin- 
ous details involved in the evidence, 
in the hope that he may develop 
some flaw. We have all seen hours 
and days consumed in such manner. 
The resulting volumes of record are 
a positive hindrance to the ascertain- 
ment of the truth. 

All this could be avoided if the 
adversary parties—private and gov- 
ernmental—were required by rule to 
participate in a pre-trial conference 
whenever expert testimony is con- 
templated, with a view to establish- 
ing that which is undisputed and de- 
veloping the points of controversy in 
respect to such testimony. That such 
a plan is feasible and practical is 
proven by the many times in which 
counsel for the parties in such an 
action get together informally and 
stipulate away the undisputed parts 
of the testimony and place in bold 
relief the precise points of difference. 
It can be done, and the agencies 
ought to require it and supervise it, 
in the interests of the parties and of 
their own effectiveness. 


The Finding of Scientific Facts 
Needs Improved Treatment 

Another feature of these trials which 
needs improved treatment is the 
finding of scientific facts. Many such 
are involved in administrative pro- 
ceedings; and, indeed, in Court trials 
in this day and age. Radio wave 
lengths, broadcast power, generator 
and distribution characteristics of 
electricity, geological reserves of gas, 
innumerable facts of physics and 
chemistry, economic and financial 
facts are frequent problems. It is 
our custom to prove these facts by 
the same methods by which we prove 
the disputed presence of a given 
person at a given place at a given 
time. Each adversary puts on a wit- 
ness. They present conflicting or 
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confusing views. The tribunal does 
the best it can to decipher the truth 
from the resultant welter. Nothing 
could be sillier. Of course, a scien- 
tific premise may be a theory and 
not a fact, and so not indisputably 
But true scientific facts are 
often disputed or enveloped in a fog 


known. 


of confusion in legal proceeding in 
which important are at 
stake. To the world outside the legal 
profession, the performance is a bit 
ludicrous. And, actually, justice is 
not being administered by any such 
process; the result is a guess, or just 
luck. 


As to the ordinary facts in a law 


interests 


suit, the Court is somewhat helpless. 
Only a few people know whether 
“A” was at “B” at “C” o'clock. If 
those people differ in observation, 
recollection or veracity, there is no 
available human facility with which 
to ascertain with certainty the actual 
fact. We are limited to a rela- 
tive evaluation of credibility. But 
scientific facts are not subject to such 
limitations. They are fully known 
to many available disinterested per- 
sons. It ought to be established 
trial technique that when a scientific 
fact is a major premise in an advers- 
ary proceeding, and when the Court 
or agency is dissatisfied with the testi- 
mony presented by the parties, satis- 
factory disinterested authorities on 
the subject ought to be summoned 
sua sponte by the hearing tribunal. 
A Court, or an agency, ought not to 
adjudicate rights which have a sci- 
entific factual premise, without as- 
certaining that fact by the best avail- 
able scientific testimony. If a major 
issue in an adversary proceeding is 
a scientific fact, and if the hearing 
officer is unable to be certain of the 
fact from the conflicting testimony 
presented by the parties, he ought to 
ascertain the identity of an author- 
ity, or authorities, in the field, submit 
the question to him, or them, and 
receive, upon the witness stand, a 
scientific response. 


An Index of a Voluminous Record 
Helps All Concerned 


My next and last suggestion is an ex- 
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ceedingly practical innovation. Af- 
ter a hearing has been concluded in 
a proceeding which involves hun- 
dreds or thousands of pages of rec- 
ord and scores or hundreds of ex- 
hibits, much time and effort is con- 
sumed in locating, extracting and 
digesting the testimony relative to 
the several disputed facts. If there 
are ten facts to be found, evidence 
in respect to each of them may be 
at dozens of places in the record. At 
the conclusion of one of those monu- 
mental proceedings, the judge or 
hearing officer is faced with an awe- 
inspiring task. A moderately compli- 
cated set of findings cannot be ex- 
tracted from an unindexed record of 
a thousand or more pages with the 
customary complement of auxiliary 
exhibits without enormous delay and 
a tedious, irritating, exasperating 
redistillation of stale testimony. 

Judge Soper, Judge Mahoney and 
I experimented with an answer to 
this problem in recent hearings in 
Philadelphia. We faced the taking 
of testimony for an expected three 
or more weeks, a couple of hundred 
exhibits, and the necessity for find- 
ings upon a great number and vari- 
ety of facts. We employed specially 
a highly intelligent young attorney 
and a competent secretary-assistant. 
Daily copy of the transcript was 
The young lawyer and 
lady kept a running, current topical 
index of all the evidence as it ap- 
peared in the transcript. 

Note that I say “index”. It was not 
a digest. I do not believe that at- 
tempted current digests of evidence 


supplied. 


are of any value. This was a topical 
index. Each topic of testimony was 
made the heading on a card. On the 
card was entered each day the name 
of each witness who spoke upon the 
matter, the page where each bit of 
his testimony appeared, and the 
number of each exhibit which re- 
lated to the topic. The index was 
available to all counsel at all times, 
for reference and for checking. As 
a matter of fact, the official reporter 
reproduced each day’s additions to 
the index, so that all counsel had it 


available at counsel table at all 
times. 


Excellent Results of Experiment 
with a Current Index 


The results of the experiment 
were these: (1) Everybody engaged 
in the hearing could at any moment 
refer to any bit of testimony there- 
tofore taken on any topic or given 
by any witness. (2) Upon the con- 
clusion of the hearing—the very mo- 
ment of its closing—the judges could 
have begun the consideration of the 
controverted facts, separately and in 
such order as they might choose, 
with every bit of testimony upon 
that fact in the entire record avail- 
able to them by instant reference. 
(3) One week after the taking of 
testimony counsel were able to argue 
the controverted facts to the Court, 
each lawyer having before him the 
same assembly of page references to 
the testimony upon the point. They 
were thus able to address themselves 
directly to the core of the contro- 
versy, rather than to uncertain asser- 
tions of partial bits of the evidence 
extracted at random from the record. 
It was amazing, to me at least, that 
each counsel who addressed the 
Court in the two full days which the 
argument consumed, made direct 
page references to the record for 
every statement of fact made by him. 
I can leave to your imagination the 
saving of time and energy which the 
index would be to the judges when 
they began the task of finding the 
facts from the evidence, and stating 
them with confidence in the com- 
pleteness of the references. 

My serious suggestion is that some 
such current indexing be made a re- 
quired feature of Court and agency 
proceedings which involve long and 
voluminous testimony. 


And now in conclusion: (1) I 
have said nothing original; skillful 
and experienced lawyers and able 
observant hearing officers all know 
the things I have said. (2) This sort 
of thing requires much thought by 
many minds over a long period. My 
fondest expectation is that this may 
stimulate discussion. 
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Survey of Our Profession: 





“Progress Report’ as to Organization and Work 


by Reginald Heber Smith - 


® This article will summarize what has been accomplished since the statement in 
the November, 1947, issue of the Journal (page 1075).! 
Chief Justice-Designate Vanderbilt, in his address to the Assembly of our Associa- 


tion in Cleveland last year, emphasized the magnitude of the task. Those of us who 


are engaged in the undertaking are each day more and more impressed by the 


complexity of the task as well as its magnitude and importance to both the public 


and the profession. 





*" The central truth about the pro- 
fession of law in the United States is 
that lawyers do a vast number of 
different things. They are to be 
found performing essential 
tions in nearly every relationship or 
conflict between individuals, — be- 
tween groups, and between the citi- 
zen and government. Everywhere 


func- 


they exert influence and exercise 
power. 

If this truth can be made vividly 
plain in an honest report to the 
American people, this Survey and 
the effort that must go into it will be 
justified. 

In order to correlate and integrate 
our far-flung inquiries according to 
some systematic plan, a flexible chart 
has been prepared. A glance at this 
chart, reproduced herewith, will re- 
veal more clearly than words could 
do the basic structure of the Survey 
and the persons who had accepted 
their specific assignments up to Au- 
gust 1. 

This chart should be considered as 
a preliminary and not as a final 
presentation. As further topics may 
be decided on for study and as more 


persons accept assignments, the chart 
will be augmented. It may be other- 
wise changed as decisions are made. 


Basic Structure of the Survey 

Has Six Divisions 

Establishment of six major divisions 
for the Survey was not arrived at by 
arbitrary decision but was the result 
of logical evolution. Judge Vander- 
bilt, the original Director, outlined 
Divisions I, II, III, IV and V in his 
statement to the Assembly.? The ori- 
gin of this analysis will be found in 
the remarkable report of the Associa- 
tion’s Committee on the Economic 
Condition of the Bar, presented in 
1944.3 As this analysis had been sub- 
ject to criticism for three years and 
had not been substantially improved 
upon, the Survey Council adopted it 
as fraisework at its Cleveland meet- 
ings in September of 1947. 

Division VI, relating to the organ- 
ized Bar, was added by Judge Van- 
derbilt shortly before he felt com- 
pelled to resign as Director. This ad- 
dition was made because preliminary 
studies showed conclusively that the 
organized Bar has unique responsi- 


of the Massachusetts Bar (Boston), Director of the Survey 


ilities and opportunities which are 
entirely different from those of the 
individual lawyer and so require sep- 
arate treatment. 


Personnel of Those Who Are 
Members of the “Survey Team" 


The chart shows the men and wom- 
en who have become members of the 
Survey team, up to August I. Many 
others whose names do not appear 
have been asked to serve but their 
acceptance has not yet been received. 
For many topics the personnel has 
not yet been decided on. 

This is an appropriate place to 
state to the members of the Associa- 
tion that all the consultants and all 
those who have agreed to prepare re- 
ports are, like the Director and the 
officers and members of the Council, 
serving without any compensation. 
Modest salaries are being paid to 
members of the research staff and to 
the assistants of three consultants 
who have unusually heavy assign- 
ments. 

Division IV 
divisions which lie close to the heart 


includes three sub- 


of the Survey. Legal education, ad- 
mission to the Bar, and professional 
ethics (including discipline) are sub- 
jects as vast as they are vital. In our 
opinion, their study will require the 
longest time. Accordingly, special ef- 


1. For earlier articles reporting the organiza- 
tion and objectives of the Survey, see 33 A.B.A.J 
326, 423, 653; April, May, July, 1948; and 34 
A.B.A.J. 18, 50; January, 1948. 

2. 72 A.B.A. Rep. 349 (1947) 

3. 69 A.B.A. Rep. 485 (1944). 
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forts were made to get them organ- 
ized and staffed at the earliest pos- 
sible date. It is gratifying to be able 
to report that the consultants, their 
assistants, and their advisory groups, 
have been constituted and that they 
have been hard at work for several 
months, 


Forecast as to Time Required 

To Complete the Survey 

[he question most commonly asked 
about the Survey is: “How long will 
it take?” 
templated that five years will be re- 
quired. This may turn out to be cor- 
rect. Somewhat more optimistically, 


Our Association has con- 


we are framing our plans for a three- 
year schedule. Some reports we hope 
to have ready for publication in the 
latter part of 1949. 

We are driving hard. The chief 
difficulty is that all of us are working 
on a part-time basis. It is impossible 
for a judge totally to desert his 
Court, or a law teacher his students, 
or a lawyer his clients; and yet such 
are the men whose knowledge and 
efforts are essential to us. 

Happily, it is earlier than the 
reader may think. While the finan- 
cial support of the Survey was an- 
nounced in May of 1947, the grant 
by the Carnegie Corporation was 
conditioned upon the submission of 
a specific plan of operation and ap- 
proval thereof by its executive offi- 
cers. Such a specific plan was worked 
out by the Director, ratified by the 
Council at its meeting on February 
26, 1948, submitted to the Carnegie 
Corporation in written form on 
March 3, 1948, and subsequently ap- 
proved by its officers, The first in 
stallment of the Carnegie grant was 
paid into the Survey treasury in 
April of 1948. 

In similar fashion, the plan had 
been submitted in written form to 
the President of our Association on 
January 27, 1948. It was approved 
by the Board of Governors on Feb- 
ruary 21, 1948; its vote authorized 
the Association’s contribution to the 
Survey for the first year. 


Shall Reports of Survey Be 
Published Seriatim as Available? 


It is too soon to speak in definitive 
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terms about plans for publication; 
but it is pertinent to point out that 
the matter is under active discussion 
and that already there have emerged 
cogent arguments for seriatim pub- 
lication of reports. 

There has been a general tacit as- 
sumption that the Survey would ul- 
timately end up in a single compre- 
hensive final report that would cover 
the whole subject in all its ramifica- 
tions. While that may be the ortho- 
dox procedure, the Council is begin- 
ning to wonder if, in this case, this 
is the best way to get practical re- 
sults. 

If a report on a specific subject is 
finished and approved within the 
next twelve months, should it be 
held up until another report, which 
must take three years, can be con- 
cluded? When reports containing in- 
formation and recommendations that 
could be helpful to the public and 
to the profession are ready, why 
should they not be released at once? 

Equally pertinent is the fact that 
if the Survey is to do practical good 
it must appeal to different audiences 
and win their allegiance. Take ad- 
mission to the Bar as an illustration. 
A report showing in complete tech- 
nical detail the pitfalls in framing 
examination questions and in grad- 
ing the answers, and explaining in 
complete technical detail how the 
difficulties can be overcome or mini- 
mized would be most helpful to Bar 
examiners who are conscientiously 
striving to do their best in their re- 
spective States. 

But such a report might be un- 
intelligible to the general public. 
Public opinion can be more easily 
aroused to insist on high standards 
if the people can be told in non-tech- 
nical terms what lawyers do, how es- 
sential their function is in a govern- 
ment of laws, and why an ill-pre- 
pared lawyer is as dangerous to the 
individual client as a bungling sur- 
geon. 


Organization of Independent Council 
and New Members Added 


The independent Council completed 
the formal organization of the Sur- 
vey at its Chicago meeting on Febru- 





ary 26, 1948, by adopting a Constitu- 
tion and By-Laws which had been 
drafted by William Clarke Mason 
and Judge Vanderbilt. They are 
printed at the end of this article. 
Their major purpose is to provide a 
charter for the governance of the 
Survey’s present and future activities. 

To give one concrete illustration: 
Meetings of the Council had proved 
difficult to arrange. It is not easy to 
bring together at the same heur in 
the same place fifteen busy men who 
live in all parts of the country. It 
was accordingly decided to fix stated 
meetings. They are regularly held on 
the first Fridays of May and October. 
The exact hour and place is deter- 
mined by the Chairman, Judge Orie 
L. Phillips, of Denver; written notice 
is given sixty days in advance. 

At its preliminary stage the Coun- 
cil was composed of eleven persons, 
with the President of the American 
Bar Association serving as a twelfth 
member ex officio. 

As an autonomous body the Coun- 
cil exercised its prerogative to in- 
crease its membership. It decided 
that four more regular members 
were desirable, to provide wider rep- 
resentation. 

On February 26, 1948, the follow- 
ing three additional members of the 
Council were elected: Herbert W. 
Clark, of San Francisco; Charles P. 
Curtis, Jr., of Boston; and Dean Rob- 
ert G. Storey, of Dallas. A fourth new 
member is to be selected; he will be 
a layman. 

The policies and plans of the Sur- 
vey have been worked out by the 
Council on the basis of detailed writ- 
ten reports prepared by the Director. 
Thus far four such major reports 
have been submitted and approved. 
Their topics and dates are: 

No. 1—General Background, Jan- 
uary 1, 1948. 

No. 2—Organization of the Sur- 
vey, January 14, 1948. 

No. 3—Advisory Groups, January 
20, 1948. 

No. 4—Publicity, February 5, 1948. 


Does the Survey Try 
To Cover Too Much Ground? 


Criticisms of the Survey, so far as the 
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Director is aware of them, seem to 
fall into two categories. The first 
criticism is that we are attempting to 
cover too much ground; the second 
questions our objectivity and impar- 
tiality. 

As to scope, the Council is fully 
aware of the problem. After consid- 
cring the pros and cons, it has unan- 
imously decided to make every effort 
to study the legal profession as a 
whole. All our plans are now based 
on that premise. That is the goal, 
and we shall proceed towards it just 
as far as we are able. 

We realize that some experts in 
survey technique, for whose opinions 
we have respect, believe the safer 
course would be to limit the field, 
after preliminary examination, to a 
few objectives which have been de- 
termined to be of cardinal impor- 
tance. Then the undertaking would 
be aimed at those fixed targets. 

For better or worse, it is our judg- 
ment that it would take years of 
“preliminary examination” to try to 
find out which aspects of the lawyer’s 
function are most important and 
that at the end the finding might be 
that the problems of the legal pro- 
fession are an indivisible whole. 


Instances Calling for a 
Comprehensive and Unitary Survey 

It is important that this conception 
of ours should be made plain. Any 
expert would certainly consider le- 
gal education to be a cardinal objec- 
tive. To delimit the field he might 
suggest cutting out our Division I, 
which looks like a prosaic recital of 
the day-by-day work of lawyers year- 
in and year-out. If we did that, the 
persons who would today be most 
dismayed would be legal educators 
themselves. 


Dean Harno has said emphatically 
that the main difficulty of the law 
schools is that they have never had 
clear objectives, and he believes that 
those objectives can best be fixed by 
the Bar itself. A growing school of 
thought maintains that the primary 
objective is for law schools to train 
their students to do what lawyers ac- 
tually do in present-day America 
and to educate them to do such work 


better. If that be taken as a working 
hypothesis, then what the law school 
teachers want to be told is exactly 
what functions the modern lawyer 
performs and what responsibilities 
he carries. That is precisely the in- 
formation that the reports in Di- 
vision I are designed to produce. 

We can illustrate further this uni- 
tary conception of ours by approach- 
ing it from an entirely different view- 
point. One accepted test of the in- 
tegrity of every profession is the 
provision it makes for the less for- 
tunate members of society. One such 
provision in the legal field is the law- 
yer reference plan. That subject has 
been placed in Division I, which em- 
braces the professional services of 
lawyers and their availability. But 
the effectiveness of lawyer reference 
plans depends on whether Bar Asso- 
ciations can and will make them ef- 
fective. This at once transports us to 
Division VI, which intends to find 
out how strong or weak the organ- 
ized Bar is, what seems to be its fu- 
ture, and how much reliance can be 
placed upon it now and in the pre- 
dictable future. 

We believe so strongly in this uni- 
tary conception that each consultant 
is urged to realize that his ‘box’ on 
the chart is not a watertight compart- 
ment. It states an area as to which 
we are relying on him for (1) an 
unbiased report of the facts and (2) 
his evaluation of those facts. But if, 
as a consequence of his research, he 
finds his thoughts flowing outwards 
and into further channels, he is not 
to choke them off as ultra vires but 
is to give us the benefit of them as 
fully as he wishes. 


Can We Objectively Survey 

and Criticize Ourselves? 

Criticism of the objectivity of the 
Survey is based on the argument that 
no profession can impartially exam- 
ine and criticize itself. Unquestion- 
ably the purely objective approach 
has its advantages in fields where it 
is applicable. 


If the Bar were in a smugly com- 
placent mood, this Survey would be 
foredoomed to failure. But, as the 
record, including the contents of the 
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JOURNAL, amply attest, during the 
present generation the severest crit- 
ics of judges and lawyers have been 
judges and lawyers. In the field of 
law reform, better Court organiza- 
tion, simpler procedure, the greatest 
improvements have been devised and 
carried into effect by lawyers organ- 
ized in Bar Associations or in groups 
such as the American Judicature So- 
ciety and the American Law Insti- 
tute. Undoubtedly more needs to be 
done and must be done; but for pres- 
ent purposes the point is that law- 
yers have been more critically mind- 
ed than any other group and have 
devised more constructive remedies 
than any purely objective group. 
has more force 
when it alleges that all lawyers have 
an unconscious bias as to their own 
field. That must be admitted. All 
lawyers have what psychiatrists call 
“blind spots”, which is another way 
of saying that lawyers are human be- 
ings who have been conditioned by 
their special training and their spe- 
cial way of life and may think better 
of themselves and their work than a 
full-rounded appraisal of the facts 
would warrant. 


The argument 


Survey Has Enlisted Aid 

of Non-Lawyers for Objectivity 

The practical way to cancel out these 
human deficiencies is by enlisting the 
aid of other persons who do not have 
the same “blind spots” or the same 
unconscious biases, because their 
trainings and ways of life have been 
different. 

This the Survey has done to the best 
of its ability. The Council has been 
made independent of control by our 
Association; the Carnegie Corpora- 
tion has no voice at all, and was vigi- 
lant in checking that the Survey 
would be truly independent. Out- 
standing laymen are on the Council, 
and no action has ever been taken 
without their concurrence. All. our 
plans, while in their formative and 
tentative state, were fully disclosed 
and freely discussed with public- 
spirited citizens who were not law- 
yers. A special advisory group con- 
sisting exclusively of laymen is being 

(Continued on page 848) 
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Infrared in Court: 


Uses of Photographs in Civil and Criminal Cases 


by Joseph Tholl - 


Examiner of Documents, Cleveland, Ohio 


® A new scientific development and device for ascertaining truth and detecting 
fraud as to physical objects is being tried and tested in the administration of justice. 


It is in transition from the laboratory to the Court. “Infrared” is the term for a method 


of photography which may disclose what the human eye, the microscope, or chem- 


istry, cannot reveal. “Infrared” is literally “below the red’; that is, it is the part of 
the invisible spectrum (the band of colors when a beam of light is dispersed by being 
passed through a prism) which is contiguous to the red end of the visible spectrum 
but comprises radiation of greater wave length than that of red light. Against some 


reluctance on the part of the judges and considerable challenge and objections on 


the part of lawyers who may fear that their clients’ interests may suffer from the 


revelations of the new type of photography, infrared is making headway as an 


adjunct of justice. Without going into very technical details of physics or photogra- 
phy, Mr. Tholl's article tells of the practicable uses, the objections interposed, and 


the results secured. 





® The profession of law finds from 
time to time that scientific research 
has brought to its aid a new means 
of finding and demonstrating facts 
as evidence. Since law along with 
science is subject to growth and prog- 
ress as to its aids, the Courts and 
the lawyers should be among the 
first to try out, test, and accept a 
new method of examination such as 
infrared photography is showing it- 
self to be.! It is still true that the 
use of infrared photographs in the 
courtroom has been faced with ob- 
jections, restrictions, and difficulties 
by reason of their comparative new- 
ness and strangeness.” 

When the typewriter first came 
into use, there were no citations or 
precedents that could be invoked 
and relied on in cases of disputed 
typewriting in documents. Accurate 
methods of examining typewriting 
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had to be developed and precedents 
had to be established, before the 
testimony of experts as to what the 
typing of a document revealed was 
readily accepted in evidence and re- 
lied on. Infrared photographs and 
testimony based on them are much 
the same as was the testimony as 
to typewriting a few decades ago. 
Infrared photography deserves rec- 
ognition as a revolutionary but indis- 
pensable method of examination, to 
be accepted and used on its own 
merits as they may develop in the 
particular case in Court. 


Infrared Photographs as a 
New Kind of Evidence 


Infrared as well as ultraviolet rays 
(black light) have been extensively 
utilized by scientific and crime de- 
tection laboratories. The findings 
from their use are well established. 


The Courts should be favorably in- 
clined to accept testimony based on 
these two forms of invisible radia- 
tion, once their scientific value and 
background are clearly brought out 
on the trial. Several obstacles have 
to be overcome in presenting in- 
frared and ultraviolet exhibits and 
obtaining acceptance from a Court 
and jury of what they show. 

Like an X-ray photograph as to 
the human body, an infrared photo- 
graph has to be explained and dem- 
onstrated by expert oral testimony. 
The jury and usually even the Court, 
cannot reliably read and draw the 
proper inferences of fact independ- 
ently from the photographs alone. 
Ihe photographs are placed in evi- 
dence, but they do not “speak for 
themselves.” 

In the presence of all juries and 
nearly all judges, infrared photo- 
graphs are comparatively new and 
strange as evidence. Even when they 
are demonstrated, explained and 
accepted, the conservatism of the 
Court, the inexperience of the jury 
with such things, and the similated 
incredulity as well as the craft of 





1. “In the unbiased search for truth the law 
has no favorites by presumption. Silent circum- 
stances, without power to change their attitude, 
or to make explanation, or to commit perjury, may 
speak as truthfully in Court as animated witnesses. "' 
In re O'Connor's Estate, (1920) Neb. 179 N. W. 

2. ‘Photographs made with other types of in- 
visible photographic rays, ultraviolet and infrared 
rays, should be admitted in evidence on the same 
basis as X-ray photographs. . . . No appellate 
Court case has been found that passes upon the 
admissibility of an infrared photograph."* Phofo- 
graphic Evidence, by Charles C. Scott (1942). 
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the opposing lawyer, may make the 
going hard. As compared with the 
object itself, an infrared photograph 
has some seemingly distorted tone 
values; latent evidence which the 
eye could not see has mysteriously 
appeared, while hitherto visible as- 
pects are not in the picture. 

The Court, as a consequence, may 
sometimes be inclined to ignore an 
unfamiliar infrared exhibit in favor 
of more conventional standards of 
proof such as the ordinary photo- 
graph. A suspected document that 
looks genuine by every ordinary test 
but is condemned by infrared, may 
provoke skepticism as to the new 
device. There are as yet relatively 
few precedents in civil cases based 
on infrared exhibits and testimony. 
For that reason, greater emphasis 
needs still to be placed on explain- 
ing and demonstrating fully the sci- 
entific background and accuracy of 
infrared photography. The skill and 
experience of the photographer 
should be stressed by the party offer- 
ing him; his fairness, certainty of 
conclusions, reliability, and “know 
how” of the art, may appropriately 
be put to tests by opposing counsel. 


Infrared a New and Necessary Aid 
of the Lawyer and Court 


Infrared is not a color or a form 
of red light. It is an invisible ray 
that is found beyond the red end 
of the spectrum band. To scientists, 
document examiners, criminologists, 
lawyers, etc., the usefulness of in- 
frared is based largely on its prop- 
erty for distinguishing between two 
or more substances which appear 
identical to the unaided eye but are 
of different chemical or physical 


compositions. Infrared also has the 
property to penetrate 
opaque substances, so as to reveal 
other substances, markings, or writ- 
ing beneath. 
structural characteristics that are 
not visible by other means. 
Valuable applications of the in- 
frared are in the fields of questioned 
documents, criminology, and legal 
photography—all three of these with- 
in the scope of lawyers’ practice. In- 


seemingly 


It shows details and 


frared examination as a compara- 
tively new technique has brought 
changes already in these three fields. 
The lawyer has been less progressive 
than the document examiner and the 
criminologist in knowledge and utili- 
zation of the infrared. 

Methods of investigation and ex- 
amination are constantly being de- 
veloped and improved. New _ uses 
and applications are being found. 
A lawyer does well to keep himself 
fully informed. The lawyer as well 
as the document examiner and crim- 
inologist can go still further by do- 
ing some research with infrared 
photography while investigating cer- 
tain types of matters. In my work I 
have utilized infrared in new and 
unique ways. 

The lawyer should be able to call 
on a knowledge of infrared on the 
defensive as well as on the offensive. 
Necessity for knowledge of the sub- 
ject arises every time infrared photo- 
graphs and 
against a client, in civil or criminal 


testimony are used 


Court. The ability to retaliate with 
a sound, effective cross-examination 
and argument depends on the law- 
yer’s capacity to understand and 
weigh this kind of testimony. To ac- 
quire this he cannot wait until the 
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photographs and testimony have 
been offered. The lawyer’s “sur- 
prise”, ignorance and ineptness may 
be costly to his client. The infrared 
is not now merely something he can 
investigate and call on if and when 
he thinks he needs it for his client's 
cause; he may have to cope with it 
any day in Court. 


Infrared Photography and Its Use 
as to Questioned Documents 


Infrared examination cannot be 
made for evidentiary purposes by 
applying the ray directly to the 
physical subject.under inquiry. Both 
the ray and its effects are invisible 
to the unaided eye. All observations 
are made by means of photography 
in which an infrared sensitized filin 
and an infrared filter are used. The 
applications are many and varied. 
An infrared photograph may 
wisely be taken of any document or 
object where there is any question of 
latent evidence or of tampering. An 
infrared photograph taken as a rou- 





Concerning the Author: Joseph Tholl was born in Toledo, 
Ohio, in 1909, and went to school in Toledo and Cleveland. 
Since 1933 he has been a questioned-document examiner for 
lawyers and official agencies, and has also learned legal 
and commercial photography. During his four years in the 
Army Air Forces, one of his principal assignments was as hand- 
writing expert and document photographer for the Base Legal 
and Intelligence Offices at Peterson Field, Colorado. He was 
graduated from the Air Forces Photography School at Lowry 
Field, Colorado, and received gunner's wings at Buckingham 


Field, Florida. 






He saw service in New Guinea, Biak, the 


and laboratory are in Cleveland. 


Philippines, Okinawa, and Japan. As an official photographer 
overseas for the Air Forces, many of his photographs have 
been exhibited and have been given awards. 

In 1934 he was retained by the prosecutor's office to help 
in investigation of bail bond frauds in the Cleveland Municipal 
Court. In 1936 he assisted the preliminary investigation of 
voting frauds in Ireton, Ohio. The Cleveland Bar Association 
recently published one of his articles on documentary evidence. 
He has ‘ectured before Bar Associations and professional 
groups on the infrared examination of documents. His office 
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tine measure sometimes reveals evi- 
dence of a most startling nature. It 
is a characteristic property of in- 
frared to reveal, often in unsus- 
pected instances, writing or marks 
which have been obliterated, erased, 
or seemingly destroyed by mechani- 
cal, chemical, or natural means. This 
property of the ray is based on the 
fact that whenever a change has been 
made in an object, whether it be 
on wood, cloth, metal, or paper, only 
certain changes are visual, apparent 
The altered 
portion, which might be 


to the unaided eye. 
writing, 
printing, or a light impression, still 
retains structural or chemical char- 
acteristics that remain intact in some 
form, even though seemingly invis-- 
ble. ‘he effectiveness of infrared ex- 
amination is directiy proportionate 


to the difference of reflection or 


transmission of infrared rays be- 
tween the altered parts and the sur- 
rounding surface. For example, a 
drop of ink eradicator on a white 
make the 
treated portion of the paper more 


paper surface might 
absorbent to infrared rays than the 
The 
treated portion, even though dried 


remainder of the surface. 
and invisible, would in case of cer- 
tain papers show up darker in the 
infrared photograph. 

Use of Infrared To Reveal and 

Prove Mechanical Erasures 

\lthough ink or pencil writing may 
appear to have been_ entirely re- 
moved by abrasion, there still re- 
main tiny particles of ink or graph- 
ite which are imbedded in the paper 
fibre. Infrared-in conjunction with 
special lighting will often reveal the 
erased matter by the detection of 
these particles that follow the out- 
line of the original writing. Erased 
cancellation marks on stamps, pass- 
ports, and other documents can be 
brought out and restored by infrared 
photography. Worn printed matter 
and markings, as well as impressions 
too faint for legibility, can be 
brought out by this method. 

In a disputed will case in Cuy- 
(Cleveland) it was 
alleged that the typed word “all” 
had been erased and the figure “14” 


ahoga County 
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substituted—an alteration which ma- 
terially changed the provisions of 
the will. That there had been an 
erasure was evident, but the word 
that had been removed could not 
be deciphered by any _ ordinary 
method. A sidelighted infrared pho- 
tograph was taken of the back of 
the document. This revealed clearly 
to the Court that the erased word 
was “all”. The combination of the 
imbedded ink particles, the slight 
embossure, and the penetrating 
property of infrared, made possible 
this photograph and proof. 


Use of Infrared as to Chemical 

Erasures and Faded Documents 

Chemically-erased writing is more 
likely to be brought out by ultra- 
violet than by infrared, but there 
are instances in which only the in- 
This would be 
analine or 


frared is effective. 
so where an washable 
ink (non-fluorescing) was used and 
the bleached residue absorbed more 
infrared than the surrounding pa- 
per. The erased ink would photo 
graph a dark shade of grey or black. 

Manuscripts and documents which 
have faded with age, become dis- 
colored, or had their contents oblit- 
erated with dirt or grease, can some- 
times be reproduced in almost their 
original appearance by _ infrared 
photography. Museums have utilized 
infrared to decipher early texts that 
seemed hopelessly illegible. Censors’ 
marks have been removed from an- 
cient manuscripts. Badly discolored 
papyrus can be deciphered by no 
other method. While a lawyer is not 
interested in ancient 
manuscripts or discolored papyrus, 
it should be evident to him that simi- 
lar results can be obtained as to 
important documents which have 
been faded or been in some way 
obliterated. This has frequently 
been found true where it has been 
to the advantage of a party to de- 
stroy, erase, or deface certain parts 
of a document. 

In a 


necessarily 


probate case in Summit 
County (Ohio) a considerable part 
of the typewritten matter in a will 
had been covered with ink. The 


Court would not allow chemicals to 


be used; so the original contents of 
that part of the document remained 
in doubt. An infrared photograph 
clearly revealed the contents obliter 
ated from the will. Since the ink 
was transparent to infrared and the 
lypewriting was opaque, the latte: 
became easily decipherable. Where 
writing or printing is covered with 
ink and both are equally opaque to 
infrared, the results would be nega- 
tive. The use of transmitted light 
might then be effective. 


Infrared Examination of Charred Paper 
and Writing on Dark Backgrounds 
Until the advent of infrared, 
charred documents were difficult or 
impossible to decipher. Where pho 
tography could be utilized at all, the 
process was long, tricky, and in- 
volved. Infrared photography is a 
comparatively simple, and superior, 
means of deciphering what had been 
typed, printed or written on charred 
paper. 

In a good infrared photograph of 
a charred document, the effects ol 
carbonization are almost completely 
eliminated and the paper and writ- 
ing take on a more or less normal 
appearance. Fingerprints sometimes 
show up clearly. Totally charred 
paper cannot be deciphered by any 
method. 

The property that infrared pho- 
tography has of distinguishing or 
lightening dyes and pigments can be 
called on to advantage in cases where 
writing or markings are undecipher- 
able because of a dark background. 
\s in the case of charred paper, the 
contrast between the otherwise illeg- 
ible matter and the dark background 
is increased to the point where the 
former becomes clearly legible. Faint 
writing on a dark background can 
thus be read; conflicting colors and 
markings are filtered out, leaving the 
relevant matter; treated fingerprints 
on dark surfaces are brought out; 
bloodstains on dark fabrics are de- 
tected and photographed. 

Uses of Infrared in Examining 
and Comparing Inks 


Inks are studied and tabulated ac- 
cording to their transparency or 
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opacity to the infrared. For instance, 
in the case of two equally black inks, 
one might be opaque to infrared 
and hence photograph as a dead 
black, while the other black ink 
would transmit the infrared rays and 
«come completely transparent or 
nvisible in an infrared photograph. 
lhis property of relative opacity or 
transparency of inks to the infrared 
makes it possible to differentiate and 
identify inks without the use of 
chemicals as in the case of ink re- 
agent tests. Where ink reagent tests 
are permissible they can be used to 
supplement infrared findings. 

Inks have a characteristic appear- 
ance in photographs made with in- 
frared rays. Inks containing lamp- 
black or carbon photograph as black. 
Prussian blue is also opaque to in- 
black. 
The appearance of iron gall (per- 
manent) 


frared and shows up as 
inks varies according to 
brand, composition, and amount of 
ink deposit. Iron gall ink is not as 
opaque as carbon ink; in most in- 
stances there is some degree of trans- 
parency. The opacity of iron gall 
inks is also governed by the amount 
of iron pigment that is contained. 
\s the iron content is increased by 
oxidation iron gall ink becomes more 
infrared. Analine 


opaque under 


inks, on the other hand, appear 
inore or less the same regardless of 
amount of deposit. Analine and 


washable inks are transparent to 
infrared. 

Infrared photography provides a 
means of identifying writing made 
with colored pencils or chalk. The 
relative transparency or opacity of 
colored pencils is governed by the 
proportions of dye and _ graphite, 
which together produce a_ charac- 
teristic effect. As to an anonymous 
letter written with a blue pencil it 
may be all-important to know if a 
particular blue pencil was used in 
writing it. In such a case in Court, 
the presence of red pastel in the 
writing became, by the grace of in- 
frared, the invaluable clue. 


Other Uses of Infrared as to Legal 
Proceedings and Law Practice 


Until recently the detection and 
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Document voroblems. The many slides which comprise this talk give 
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work, 
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A GRAPHIC ILLUSTRATION OF WHAT INFRARED photography can do. At top is 
an ordinary photograph showing the visual appecrance of typewriting which ‘has 


been obliterated with black ink. The photograph reveals nothing. At bottom is an 


infrared photograph of the same obliterated typewriting. The black ink used in this 


case was a washable type which freely transmitted infrared, therefore appearing 


transparent in the photograph. The typewriting which is opaque to infrared appears 


black. 





comparison of counterfeit seals have 
been undertaken by means of ordi- 
nary photography. In cases of col- 
ored seals, panchromatic (color sen- 
sitive) film with a red filter has been 
used with some success. Where the 
seal was embossed or raised, side- 
lighted photographs have been re- 
sorted to. The effectiveness of side- 
lighted photographs is sometimes 
marred by the inability of the un- 
trained eye to see marked differences 
where they actually exist. Erasures 


have been detected but not always 
deciphered. 

Infrared photography has brought 
a great advance in the examination 
of questioned seals. Where the seals 


are colored, infrared is a superlative 
method of examination. Since in- 
frared is extremely sensitive to com- 
positional and color differences in 
dyes and pigments, it reveals the 
slightest deviation in these respects, 
even though there has been appar- 
ently a perfect matching. Obliter- 
ated matter on embossed seals can 
sometimes be deciphered by infrared 
when every other method fails. 
With infrared it is possible to 
photograph the contents of an en- 
closed envelope, because of the rela- 
tive transparency of paper to infra- 
red rays. This device can be ex- 
tremely useful in securing hard-to- 
(Continued on page 850) 
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$450,000 Gift to Our Association: 


Benefactions Under Will of William N. Cromwell 


® Our Association will receive a bequest estimated to amount to about $450,000 
under the will of the late William Nelson Cromwell, of the New York Bar, who died 
on July 19. The money is given to our Association “for its library and/or research 
and exposition in law’, and is the largest gift our Association has received since 
its founding seventy years ago. Aside from its small reference library for its own 
work at Headquarters in Chicago, our Association has maintained no law library 
for the use of its members. Determination will be made as to the particular uses and 
purposes to which the fund will be applied, to effectuate the testator's direction. 

The noted lawyer, who lived to the age of 94, left an estate of about $15,000,000 
before the deduction of taxes, all of which are directed to be paid from the estate 
and not deducted from the devises and bequests. Only about $282,500 goes as 
specific legacies to relatives, employees and friends. The residuary estate is to be 
divided into 100 equal parts, each amounting to about $150,000; three parts were 
bestowed on our Association. Nearly $5,000,000 is given to Bar Associations, the 
Legal Aid Society, the New York Law Institute, a legal research fund, various law 
schools, and named colleges and universities “to be used for and applied to its 
School or Department of Law and/or Legal Research’. The total is thus the largest 
that has ever been given by an individual for uses related directly to the work of 
Bar Associations, law schools, legal research, and like purposes as to the law. The 
other parts of his residuary estate go to various hospitals, libraries, museums, uni- 
versities, colleges, and other public and eleemosynary institutions. 

Mr. Cromwell lived and practiced law, and accumulated his fortune, principally in 
a generation when lawyers, as well as other citizens, could earn and make money 
and retain the most of it against appropriation by government. He achieved high 
national and international reputation as a lawyer, as one of the founders of one of 
the great law firms of our profession. His munificent gift to our Association will be 
mightily appreciated by our members and will be used worthily for the purposes in 
which he had so deep an interest. 





®" Mr. Cromwell’s will was filed by man and Edward H. Green—are 


the firm of Sullivan and Cromwell 
on July 26 for probate in the Surro- 
gate’s Court for New York County. 
The will was executed June 11, 1943, 
and has no codicils. Three nationally 
known law firm— 


members of his 


John Foster Dulles, Eustace Selig- 
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named as executors with wide discre- 
tionary powers. 

In the division of the “one hun- 
dred equal parts’ amounting to 
about $150,000 each, the first three 
parts go to the New York County 
Lawyers’ Association, the largest of 


local Bar Associations, “for its gen- 
eral uses and purposes’, in addition 
to the generous gifts he made to it 
for the creation of its Home of Law 
and the erection of its building on 
Vesey Street opposite Old St. Paul's 
Chapel (see 34 A.B.A.J. 613; July, 
1948), and other benefits it may de- 
rive under a foundation which he 
established in 1930 for legal research, 
etc. The New York Law Institute, of 
which he was a vice president, re- 
ceives three parts “for its general uses 
and purposes.” 

Three parts go to our Association, 
for purposes above quoted; and 
three parts go to the Association of 
the Bar of the City of New York, “for 
its library and for research and ex- 
position in law, and for other legal 
purposes”. The New York State Bar 
Association receives two parts, “for 
research and exposition in law and 
general legal purposes”. Two parts 
go to the Alumni Association of the 
School of Law of Columbia Universi- 
ty, of which Mr. Cromwell was a 
member. Two parts go to the Wil- 
liam Nelson Cromwell Foundation 
for Research in Law and Legal His- 
tory of the Colonial Period of the 
United States of America; a Muse 
um, and Other Matters of a Legal 
Nature, established by Mr. Crom- 
well in 1930. 

Two parts go to each Princeton 
University, Harvard University, Yale 
University, Cornell University, and 
Amherst College, “to be used for and 
applied to its School or Department 
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of Law and/or Legal Research”. 
s;owdoin College will receive one 


part for like uses. Two parts go to 


the Stanford University Law School, 
“for its general uses and purposes”. 
The Legal Aid Society of New York 
receives two parts, “for its general 
uses and purposes”. The pension 
fund of the firm of Sullivan and 
Cromwell receives two parts. 

Mr. Cromwell's generous gifts to 
our own and other Bar Associations 
and legal organizations, and to law 
schools and legal research, as well as 
to many other worthy public institu- 
tions and projects, should serve to 
remind legislators and the public 
that the present-day confiscation of 
carned incomes by taxes has dried 
up the sources of private benefac- 
tions for purposes of great public im- 
portance—purposes for which tax- 
gathered funds are never made avail- 
able by government and could not 
acceptably be advanced through gov- 
crnmental appropriation and control 
even if the receipts from taxes were 
made available for such uses. Law, 
legal research, the work of Bar Asso- 
ciations, and the maintenance of the 
institutions of freedom, are but- 
tressed and made more secure in 
America through benefactions such 
as those of Mr. Cromwell. 


Sketch of Mr. Cromwell’s 
Career at the Bar 


® This is an American saga of per- 
sonality, skill and success in the pro- 
fession of law—the founding of a law 
firm and the building of it until it is 
one of the world’s largest and best- 
known law firms, many members of 
which have followed their chieftain 
in making notable contributions to 
public service as well as to the re- 
nown and creative accomplishments 
of the modern lawyer. 

Mr. Cromwell was born in New 
York City in 1854, the son of Colonel 
John Nelson Cromwell, of the 47th 
Illinois Regiment, who was killed in 
action at the Battle of Jackson, Mis- 
sissippi, in 1863, and Sarah M. Bro- 
kaw Cromwell. He was educated in 
Brooklyn under private tutorship. In 
1876 he was graduated from the Co- 
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lumbia Law School and was admit- 
ted to the New York Bar on May 17, 
1876. Almost immediately his mani- 
fest ability made him a junior part- 
ner of the firm of Sullivan, Kobbe & 
Fowler, of which Algernon Sidney 
Sullivan was then the head, and of 
which the late Surrogate Fowler was 
a partner. 

In 1879 Algernon Sidney Sullivan 
and Mr. Cromwell organized the 
firm of Sullivan & Cromwell. The 
firm name has been maintained ever 
since, although the partners have 
been many and distinguished. On 
Mr. Sullivan’s death in 1887, Mr. 
Cromwell became the senior mem- 
ber of the firm, which he was until his 
death on July 19 at the age of 94. His 
energy was amazing and continuous, 
and his talents for organization were 
such that his firm developed nation- 
ally and internationally, ana from 
time to time has had subordinate of- 


fices in Paris, Berlin, Buenos Aires, 
Manila and Shanghai. 

The first matter of magnitude that 
brought him to general attention 
arose in 1891, when the large Wall 
Street brokerage firm of Decker, 
Howell & Company failed, with lia- 
bilities of more than $10,000,000. Mr. 
Cromwell was named as the assignee; 
and in less than three months he 
paid the creditors in full with inter- 
est, reorganized the firm so that it 
continued as a going concern on the 
Stock Exchange, and obtained from 
the Court the allowance of a large 
fee, a substantial part of which he 
returned to the brokerage house. In 
succession there followed the failure 
of Henry S. Ives, one of the then 
“Napoleons of Finance”, and of 
Price, McCormick & Company with 
liabilities of nearly $13,000,000, 
which was taken in charge by Mr. 
Cromwell. After twelve months that 
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firm’s creditors were paid off in full 
with interest. He became known as 
“the physician of Wall Street”; and 
in a score or more of other important 
corporate and firm failures of that 
era, he exercised his exceptional skill 
in “rescue operations” and the reor- 
ganization and settlement of the var- 
ious interests entrusted to him, in 
many instances with striking advan- 
tage to all concerned. 

At the time of the reorganization 
of the Northern Pacific Railroad 
Company, Mr. Cromwell acted as at- 
torney for the receiver, and prepared 
and put into effect a plan of reor- 
ganization which in a short time re- 
stored that great railway system, with 
its twenty-six branch lines and their 
separate obligations. In 1898-99 he 
prepared the plans for and carried 
out the organization of the National 
Tube Company, which was a con- 
solidation of all the important tube 
manufacturing concerns, with the 
largest capitalization which had up 
to that date been created in this 
country. The legality of the consoli- 
dation was sharply challenged; when 
sustained it became a pattern for 
other and still larger consolidations 
that followed under his advice. In 
the formation of the United States 
Steel Corporation in 1901, he took a 
leading part with several of the fore- 
most lawyers of the country. Initial 
organization formed a large part of 
his practice. 

Mr. Cromwell was counsel for the 
late E. H. Harriman in the spectacu- 
lar fight for the control of the Wells- 
Fargo Company, which resulted in a 
sweeping victory for that financier. 
In the following year he directed the 
legal and proxy battle which resulted 
in transferring to Mr. Harriman the 
control of the Illinois Central Rail- 
road Company. He was counsel to 
the directors of the New York Life 
Insurance Company during the fight 
for control of that vast business fol- 
lowing Governor Hughes’ insurance 
investigation in 1906. He reorgan- 
ized for English and French interests 
the Brazil Railways. 

One of the best-known achieve- 
ments of his professional career was 
the salvation of the Panama Canal 
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Company and the clearing of the 
way for the building of the isthmian 
canal. For seventy-five years the Gov- 
ernment of the United States had ap- 
proved and urged the adoption of 
the Nicaragua route. The New Pan- 
ama Canal Company, succeeding the 
old DeLesseps Company, sought Mr. 
Cromwell and gave him sole and 
plenary power, with the result that 
after ten years of effort and educa- 
tion of the American public and a 
Panamanian “revolution” for sup- 
posed complicity in which President 
Theodore Roosevelt as well as Mr. 
Cromwell were sharply assailed by 
advocates of the Nicaraguan route, 
the Panama route was adopted on 
its merits and the interests of the 
Canal Company and the Panama 
Railroad Company were purchased 
by the United States. The money 
was paid by the United States to the 
Bank of France for distribution in 
France to the bondholders of the 
old company and the stockholders 
of the new company, in the propor- 
tion which previous contracts and 
arbitration between the liquidators 
of the old company and the new 
company had fixed as a proper di- 
vision. The whole operation made 
history and vastly affected interna- 
tional relationships, as well as the 
capacity of the Americas to defend 
themselves and each other, at least 
until the present atomic age. From 
1905 until 1937 he was fiscal agent 
for the Republic of Panama, but he 
told a Senate Committee in 1906 he 
received no fee for this service. 

He was a citizen of the world, as 
well-known and as much at home in 
Paris or other European capitals as 
in New York or Washington. During 
World War I he was in Paris and 
turned his attention and energies to 
helping the Allies and assisting in 
the restoration of France thereafter. 
He was the President and founder of 
the fund for the maintenance of a 
great monument to the first Ameri- 
can aviators killed in France, known 
as the Memorial de |’Escadrille La- 
fayette. He provided four rest homes 
for American officers, created the 
Atelier du Blesse Franco-Americain 
for wounded soldiers in Paris, and 


participated in the restoration of the 
devastated regions of France and 
the creation of a school for Valen- 


ciennes lacemaking. Over and above 
generous financial aid, these activi- 
ties called for and received a vast 
amount of his personal attention and 
direction. In this connection he was 
given an honorary life citizenship of 
the City of Bailleul. 

In this country his sense of public 
obligation was evidenced in his con- 
tributions to numerous schools, col- 
leges and charities for all creeds and 
color. He became the President- 
Founder and Director of the Ameri- 
can Braille Press for War and Ci- 
vilian Blind, of New York and Paris, 
which made talking books and also 
printed books, journals and music 
in Braille and distributed them to 
the blind in the United States, 
France, and many other European 
countries. He identified himself with 
many of the great charities of France. 
He was a Trustee of the American 
Foundation for the Blind, was the 
recipient of the First Annual Gold 
Medal for Outstanding Service to 
the Blind awarded by that organiza- 
tion, and was a member of and con- 
tributor to many French and Ameri- 
can associations concerned with law, 
the arts and the sciences. He received 
from foreign governments numerous 
decorations in recognition of his 
public services, including: Grand 
Cross of the Legion of Honor 
(France), Grand Officer of the Order 
of Leopold (Belgium), Grand Cross 
of the Order of the Star (Ruma- 
nia), and Grand Officer of the Order 
of San Sava (Yugoslavia). 

In politics he was a staunch and 
lifelong Republican, and enjoyed 
the close friendship of Presidents 
Theodore Roosevelt and William 
Howard Taft. 

To many who knew him and 
watched him in action, one of his 
major interests in life was the work 
of the Bar Associations, and hé was 
very active for many years in the two 
great local Associations in New York 
City, in each of which he served as 
an officer and to which his benefac- 
tions in his lifetime were substantial, 
as above recounted. He was especial- 
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ly proud of his giving and creating 
for the New York County Lawyers’ 
Association its Home of the Law. 
His personal appearance was strik- 
ing and winsome. He had a charm, 
a modesty, and a clarity of statement 
which enabled him to speak with 
authority. In the chair or on the 
floor of a Bar Association he carried 
the conviction that he gave so freely 
to the organized Bar his time, tal- 
ents, and resources, because he be- 
lieved deeply and sincerely that the 


work of the Bar Associations was 
important for the future of his 
country. 

In recent years he naturally had 
not been active as of old. His wife, 
the former Jane Osgood, died in 
1931. They had no children. Of late 
years he had lived alone in his old 
limestone home at No. 12 West Forty- 
Ninth Street, with his books, paint- 
ings and works of art in the adjoining 
brownstone mansion. He stubbornly 
kept his home, despite the impor- 


$450,000 Gift to Our Association 
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tunities and offers of the Rocke- 
feller interests, who eagerly sought 
the two sites for inclusion in Rocke- 
feller Center. He kept a keen interest 
in the things to which he had given 
his life, and he richly enjoyed the 
company of friends. As he approached 
his nintieth year, he made the will 
under which his generous benefac- 
tions will be bestowed. 

Our portrait of him is from the 
last photograph taken before his 
death. 


Judge William M. Sparks Succeeds Judge Evans 
as Chief Judge in the Seventh 


=" Upon the death of Judge Evan A. 
Evans, of Wisconsin, Chief Judge 
of the Seventh Circuit since 1934 
(33 A.B.A.J. 554; June, 1947), 
his successor in that post by virtue 
of length of service in the Court was 
Judge William M. Sparks, of Rush- 
ville, Indiana, who has been a mem- 
ber of the Court since 1929. 

The new Chief Judge was born 
in Charlottesville, Indiana, on April 
28, 1872, and is accordingly in his 
77th year. He was graduated from 
De Pauw University and attended the 
Indiana Law School. After being a 
member of the State Legislature and 
serving several terms as a judge of 
the State Circuit Court, he was ap- 
pointed to the United States Circuit 
Court of Appeals, where he has made 
an enviable record for hard work and 
the conscientious performance of 
duty according to a trained lawyer’s 
standards. In politics he is a Repub- 
lican. In a future issue we shall 
give an account of Judge Sparks’ 
career and judicial work. 

The lawyers and people of the 
States comprising the Seventh Circuit 
have deeply regretted the passing of 
the rugged and colorful jurist who 
brought distinction to the Court dur- 
ing his long service. Warmly devoted 
to Wisconsin and its University, and 


animated always by an unswerving 
sense of justice and fair play, Judge 





Evans will be long remembered as a 
worthy American jurist. 


WILLIAM M. SPARKS 
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William M. Maltbie of Connecticut: 


Chief Justice of Its Supreme Court of Errors 


® Connecticut's judiciary and its administration of justice according to law are a 
source of pride and satisfaction to the lawyers and people of the State, aid are held 
in high repute by those who are qualified to have opinion in the country at large. The 
reasons may be discerned largely from the State's judicial history from its inception 
under the State Constitution adopted in 1818. Because a fidelity to established 
principles and certainty as to the law has been ingrained among judges, lawyers and 
people, its Courts devote themselves to weighing evidence, deciding and applying 
law, and accomplishing justice without partiality or propensity to ‘‘legislate’’; and 
there is nothing complicated about the State's system of judicial selection and nothing 
political or uncertain about the continuance of its judges in office when their terms 
expire. The present constitutional provision, which has been in effect since 1855, is that 
the judges of the Supreme Court of Errors and the Superior Court shall, upon nomina- 
tion by the Governor, be appointed by the General Assembly for a term of eight 
years. While political considerations (chiefly demonstrated capacity for competent 
and fair-minded legal work in offices filled on a partisan basis) have not been absent 
in the original choice of judges, ability, experience, independence and fitness for 
judicial work have consistently been adhered to as primary qualifications. Regardless 
of the original political affiliations of incumbent judges, they are reappointed, 
whatever the party affiliations of the Governor who renominates or the Legisla- 
ture who reappoints them. Such have been the standards of their original selection 
and their devotion to duty that the question as to their continuance in office does not 
arise. The result has been that the judges have been enabled to make the judiciary 
their life work and to bring to it the advantages of long-continued experience and to 
be freed from even unconscious intrusion of political considerations. 

The highest tribunal of the State's judicial system is its Supreme Court of Errors, 
and its head since 1930 has been Chief Justice William Mills Maltbie, one of the out- 
standing jurists of the State Courts of our country. The four Associate Judges, com- 
monly referred to as Associate Justices, are Allyn L. Brown, Newell Jennings, Arthur 
F. Ells, and Edwin C. Dickenson. Because Connecticut's judicial system has angles 
which may be of interest and assistance to those intent on improving the systems in 
effect in other commonwealths, we give further “<tails of it before presenting our 
portrayal of the jurist who is its exemplar as well as its head. 





® Section | of the Article Fifth of 
the Connecticut Constitution of 1818, 
which remains intact, provides that 
“The judicial power of the State 


shall be vested in a Supreme Court 
of Errors, a Superior Court and such 
inferior Courts as the General As- 
sembly shall, from time to time, or- 
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dain and establish; the powers and 
jurisdiction of which Courts shall be 
defined by law”. The title “Supreme 
Court of Errors” is unusual; it ap- 
pears from reports of the proceedings 
at the adoption of this Article that a 
motion was made to strike out the 
words “of Errors” but the motion was 
lost (see 130 Conn. 127). Apparent- 
ly no attempt has since been made to 
eliminate it. 

The 1855 constitutional provision 
for the nomination of judges of the 
Supreme Court of Errors and the 
Superior Court by the Governor and 
appointment by the General Assem- 
bly has created and preserved an 
atmosphere of action customarily un- 
like that which prevails in legislative 
bodies upon partisan confirmations 
of gubernatorial appointments to 
political offices. The terms of office 
for judges of both Courts are eight 
years, with a proviso that such judges 
shall not be capable of holding office 
after arriving at the age of seventy 
years. Judges of the Court of Com- 
mon Pleas are similarly nominated 
and appointed but for terms of four 
years; those of city and police Courts 
are appointed by the General Assem- 
bly for two years. Even after retire- 
ment under the constitutional limi- 
tation on age, judges of the Supreme 
Court become by law State Referees, 
retaining a part of their former com- 
pensation and rendering consider- 
able service in hearing and reporting 
to the Court upon issues of fact re- 
ferred to them. 
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A State Tradition of Judicial 
Promotions and Continuous Service 

[he present Chiet Justice of the Su- 
preme Court of Errors is one of the 
numerous instances that could be 
viven of the practice of promoting 
judges and giving them continuity of 
service. Appointed to the Superior 
Court in 1917 at the age of thirty- 
seven, Judge Maltbie was promoted 
to the Supreme Court in 1925 and be- 
became its Chief Justice on Decem- 
ber 1, 1930. Accordingly he now has 
served in State judicial office for more 
than thirty years and his present 
term extends to and beyond the date 
of his constitutional retirement 
(March 10, 1950). 
standing example of long and dis- 


Another out- 


tinguished judicial service was that 
of his immediate predecessor as Chief 
Justice, George W. Wheeler, who was 
appointed to the Superior Court in 
1893 at the age of 32, went to the 
Supreme Court in 1910, became its 
Chief Justice in 1920, and served un- 
til his retirement in 1930, thus hav- 
ing completed nearly thirty-eight 
years of service on the bench. Men- 
tion should also be made here of the 
long and eminent services of Chief 
Justice Simeon E. Baldwin, who was 
a founder of the American Bar As- 
sociation, was its President in 1890- 
91, served seventeen years in the 
Court, became Governor of the State, 
and won national renown in the As- 
sociation and in the jurisprudence 
and public affairs of the several gen- 
erations covered by his span of life. 

Under the State’s tradition and 
practice, changes in the judicial per- 
sonnel usually take place only 
through death or retirement and or- 
dinarily are gradual. This leaves the 
several Courts manned at all times 
largely by experienced judges. The 
almost undeviating custom in filling 
vacancies in the Supreme Court is to 
promote the Superior Court Judge 
who is senior in service. Partisan 
considerations do not weigh in these 
sound steps for a non-political judi- 
ciary. There are fifteen judges of 
the Superior Court, which has un- 
limited jurisdiction except that the 
Court of Common Pleas has exclusive 


civil jurisdiction up to $2500 and 


concurrent jurisdiction with the Su- 
perior Court from $2500 to $5000, 
and jurisdiction in certain criminal 
cases, In some counties, and in ap- 
peals from certain administrative 
boards and commissions. There are 
at present thirteen judges of this 
Court, but under a statute now in 
effect the first three vacancies will not 
be filled. This will reduce the num- 
ber to ten. 


Office of Executive Secretary 

of the Judicial Department 

In 1937 the General Assembly created 
the office of Executive Secretary of 
the judicial department. He is ap- 
pointed by the judges of the Su- 
perior Court; his duties include act- 
ing as auditor of bills of costs and 
expenses, of conducting administra- 
tively the judicial department, and 
performing such other non-judicial 
duties with reference to the admini- 
stration of the department, includ- 
ing the municipal Courts and trial 
justices, as the judges may direct. 


William M. Maltbie of Connecticut 


WILLIAM MILLS MALTBIE 
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Ihis office has proved highly valu- 
able in overseeing the expenses and 
other incidents of the judicial de- 
partment. 

Formerly the Supreme Court of 
Errors sat in stated terms in each of 
three judicial districts of the State. 
Since 1931 all hearings have been 
held in Hartford; they begin on the 
first Tuesday of every month except 
July, August and September, and 
continue until all cases ready have 
been heard. One wing of the beau- 
tiful State Library and Supreme 
Court Building is devoted entirely 
to the purposes of the Court. The 
wing includes a commodious, attrac- 
tive and convenient courtroom, all 
needed accessory rooms, and ample 
chambers for each of the Justices, 
where much of their work is done. 
Appeals to the Supreme Court Are 
Promptly Heard and Decided 
Connecticut being a relatively small 
State, these facilities are conveniently 
accessible to all, and opportunities 
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for frequent conferences and infor 


mal discussion and for reference to 
the complete State Law Library are 
This 
opportunity for the 


afforded. centralization also 
affords an 
prompt hearing of appeals from all 
of the eight counties of the State. The 
Court is, and long has been, able to 
hear all cases as soon as records and 
briefs are completed and counsel are 
ready to be heard. 


When an opinion has been writ- 
ten by the Justice to whom it has 
been assigned by the Chief Justice, 
copies are furnished to each of the 
other Justices, each of whom then 
makes an intensive study of it, the 
records, the briefs and cases cited, 
and his notes on the arguments, and 
makes suggestions, in writing, as to 
changes in formas well as substance, 
copies of which are furnished to the 
other Justices. The writer of the 
opinion adopts such changes as he is 
willing to accept; differences are dis- 
cussed in conference until the opin- 
ion attains final form. This proce- 
dure and the industry of the Justices 
take for prompt decision of the cases 
heard. 


A computation as to 100 recent 
cases reveals an average of only 
thirty-three days as having elapsed 
between argument and decision. As 
soon as an opinion is finally ap- 
proved, it is mimeographed and 
made public within a very few days. 
Also when sufficient opinions have 
accumulated to fill not more than 
about eighty pages of the official re- 
ports, an advance part is printed and 
circulated to the judges and sub- 
scribers. Arrearages in printing the 
reports and making them available 
to judges and lawyers, which are 
complained of in some States, do not 
obtain in Connecticut. 


Information as to decisions of the 
trial Courts is also given through the 
Connecticut Law Journal, in which 
are printed such memoranda of de- 
cisions of those Courts as the reporte) 
of judicial decisions “deems will be 
useful as precedents or will serve the 
public interest”. These are later col- 
lected, indexed and published in vol- 
umes as the Connecticut Supplement. 
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William M. Maltbie of Connecticut 


Such publications were originally 
made by private enterprise, but in 


Sketch of Chief 
® William Mills Maltbie was born in 
Granby, Connecticut, on March 10, 
1880, as the only son of Theodore 
Mills and Louise A. (Jewett) Maltbie. 
His father was a prominent attorney 
who practiced in Hartford. Judge 
Maltbie has always resided in Gran- 
by. After preparatory education in 
the Hartford Public High School, he 
entered Yale University, and was 
graduated with an A.B. degree in 
1901, rating second in his class. He 
continued in the Yale Law School, 
and graduated summa cum laude in 
1905. He has been awarded the 
honorary degrees of LL.D. by Yale 
in 1933, J.U.D. by Trinity College 
(Hartford) in 1934, LL.D by Elon 
Coiege (North Carolina) in 1941, 
and Hon. D.C.L. by Boston Univer- 
sity in 1942. 

He was married to Miss Mary L. 
Hamlin in 1917. ‘They have one son, 
Theodore Mills Maltbie, who is now 
an attorney practicing successfully 
in Hartford. The present Chief Jus- 
tice was admitted to the Connecticut 
Bar in 1905 and engaged in practice 
in Hartford. He was elected as repre- 
sentative from the town of Granby 
in the State General Assembly for the 
1913 session, and served as chairman 
of both the Joint and House Com- 
mittees on Constitutional Amend- 
ments. In 1914 he was appointed 


Assistant State’s Attorney for Hart-— 


ford County and served until his 
appointment to the bench in 1917. 
The State’s Attorney is the prosecu- 
tor of criminal cases in the Superior 
Court, and as assistant he took part 
in the preparation and trial of nota- 
ble cases. In 1916 he became a mem- 
ber of the American Bar Association. 
He has taken a keen interest in its 
objectives, but has eschewed active 
participation since his election to the 
bench. 

From 1915 to 1917 he served also 
as Executive Secretary to Governor 
Marcus H. Holcomb. In Connecti- 
cut the Executive Secretary occupies 
a confidential and intimate relation 
with the Governor; and Governor 


1947 they were taken over by th 
State. 


Justice Maltbie 


Holcomb, with characteristic ability 
to appraise character and compe- 
tence, appointed him on August 1, 
1917, a judge of the Superior Court, 
to fill the vacancy caused by a resig- 
nation. He was subsequently re 
appointed by the General Assembly 
and served until 1925, when he was 
promoted to the Supreme Court of 
Errors, of which he became the Chiet 
Justice in 1930. 


His Activities Aside from Law Practice 
and Later Judicial Work 
The proclivity and capacity for ar- 
duous, scholarly and accurate study 
and analysis of reported cases and 
statutes, Which have characterized 
his later career, were manifested 
early in his preparations for and his 
work in his chosen profession, When 
he began the practice of law, the 
latest digest of Connecticut decisions 
was one which covered the reports 
to and including Volume 63. In 
spare hours from his legal practice he 
painstakingly compiled and caused 
to be published in 1908 an index- 
digest of the cases from Volume 64 
to and including Volume 81. In 
1924, in collaboration with Henry 
H. Townsend, he compiled an index- 
digest to cover Volume 64 to Volume 
97. In 1915-17 he was secretary of 
the Statute Revision Commission 
which compiled the 1918 Revision 
of the Connecticut General Statutes. 
Since becoming Chief Justice and 
also during his previous judicial serv- 
ice, he has been most active and in- 
fluential in the making and modern- 
ization of the State’s rules of prac- 
tice, as to which the judges have and 
exercise extensive powers. He was 
a member of the committee of judges 
which compiled a revision of the 
Connecticut Practice Book, which 
contains the rules and prescribed 
forms (published in 1920), and 
chairman of the committee for an- 
other revision published in 1934. 
In some way comprehensible only 
to those familiar with his capacity 
for continuous and _ concentrated 
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labor, he found the time to write a 
book on Connecticut Appellate Pro- 
cedure, which was published in 1940. 
While the State’s appellate proce- 
dure, if correctly followed, has been 
recognized as admirably adapted to 
develop and present the issues on ap- 
peal, it is necessarily technical; and 
ithe purpose of the book was to afford 
practical aid to lawyers in resorting 
to that procedure. Preparation of 
the book involved examination of the 
relevant cases in 125 volumes of the 
Connecticut Reports; his text is re- 
plete with citations to such cases. 
It has filled a real need of the practi- 
tioner and has minimized the difh- 
culties attendant on appeal proceed- 
ings. His other less extensive writ- 
ings, upon both legal and non-legal 
subjects, are too numerous for itemi- 
zation here. 

The multiplicity and variety of his 
other interests, affiliations and ac- 
tivities are indicated by the facts 
that he is chairman of the State Ju- 
dicial Council, the objects of which 
are “continuous study of the organi- 
zation, rules and methods of proce- 
dure and practice of the judicial sys- 
tem of the State, the work accom- 
plished and the results produced”; 
the President of the Connecticut 
Prison Association; the’ President of 
the Greater Hartford Federation of 
Churches; a trustee of the National 
Probation Association; a member of 
each the State Library Committee, 
the Connecticut Board of Education 
of the Blind, the American Institute 
of Criminal Law and Criminology, 
the American Judicature Society, the 
American Law Institute, the Ameri- 
can and Connecticut Bar Associa- 
tions, the National Council of Boy 
Scouts of America, the Boys Work 
Committee of the National YMCA, 
the Board of Trustees of the Hartford 
YMCA, the University Club of Hart- 
ford, and several patriotic societies. 
Numerous and varied as these con- 
nections are, most of them are not 


nominal or advisory only; as to many 
his interest and efforts are active, 
constructive and valuable. He is also 
much in demand as presiding officer 
or speaker on many public occasions, 
and is generous in such service when 


William M. Maltbie of Connecticut 


possible of acceptance. His technique 
as presiding officer is efficient and 
agreeable, and his addresses are care- 
fully prepared, informative and well 
delivered. 

In politics he is Republican and in 
church afhliation a Congregation- 
alist. His chief recreational interest 
is in gardening at his Granby home 
where, being an early riser, he de 
votes considerable time to this ac- 
tivity and gets marked benefit from 
it. 


Chief Justice Maltbie'’s ‘‘Thoughts 
on the Writing of Opinions” 

By tradition and practice in Con 
necticut the Chief Justice is the ad 
ministrative head of the State’s judi- 
cial system. He is responsible for 
many details of its administration, 
and is resorted to and consulted as to 
many others. For example: In gen- 
eral allotments of trial judges to 
terms of Court in the several counties 
are made annually by a committee of 
the judges, but any changes made 
necessary or found advisable during 
the Court year are authorized by the 
Chief Justice, who is consulted con- 
stantly by judges, lawyers, and often 
by laymen, as to problems arising 
in and pertaining to the Courts. On 
the bench he is attentive, patient, 
courteous, and in personal contacts 
genial and companionable. 

In Connecticut the Courts have 
held fast to the concept that settled 
law may best be the customary basis 
of judicial decision and that law 
rather than 
may better be applied. Soon afte1 


judicial “legislation” 


taking office, the present Chief Jus- 
tice wrote and gave to his Assuciate 
Judges some “Thoughts on the Writ- 
ing of Opinions”. Along with help- 
ful suggestions, this included the fol- 
lowing significant statement of his 
views as to the true functions of a 
Court of last resort in maintaining 
stability and certainty in law and 
justice: 

Because its decisions become prec- 
edents which, generally speaking, 
govern like situations arising in the 
future, the Court lays down rules 
which govern the relationships be 
tween man and man, and man and the 
state. These principles, enunciated 
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by the Courts, form the great body of 
the common law. Even in these days 
of the vast expansion of written law, 
they, far more than legislative Acts, 
determine the scope of man’s rights to 
liberty and to security in person and 
property; and they differ from legis- 
lative Acts in the fact that, once an- 
nounced, they are less susceptible to 
The most important func- 
tion of a Court of last resort is to 
formulate the principles of the com 


change. 


mon law so that, in a changing and 
ever more complex world, there may 
be preserved a balance of rights as 
nearly just as may be and men may 
know with some degree of certainty 
how to determine their conduct so as 
not to subject themselves to loss or 
penalty. 


Courts conceivably might perform 
this function, as the Legislature pass- 
es laws, by a categorical statement 
that in the situation before it a cer 
tain principle of law is to be applied. 
The strength and vitality of the com- 
mon law lies, however, not so much in 
the validity and justice of the prin 
ciples it applies as in the manner in 
which those principles are ascertained. 
Someone has defined the common law 
as a “manner of thinking” and there 
is great truth in that. Elements largely 
entering into that “manner of think- 
ing”’are a high regard for precedents, 
for that more than any other element 
gives stability to the law; an effort to 
keep the decisions harmonious, for all 
phases of the common law interlock, 
and a lack of harmony leads to un- 
certainty of rights; recognition of and 
respect for the decisions of other 
Courts, both because, representing 
their considered judgments, to pass 
them over in silence is to cast doubt 
upon the decision of our own Court 
and because the common law is one 
law for all the different jurisdictions 
in this country; and finally, sound and 
careful reasoning in support of the 
decision which is ultimately an- 
nounced. 


Nor is it enough that in fact all 
these elements are given their proper 
weight by a Court in arriving at its 
decision. The respect which a Court 
holds among those acquainted with its 
work and qualified to judge depends 
almost wholly upon the making mani- 
fest that it does determine the issues 
before it with a due regard to those 
elements which time has proven are 
the necessary guides in promulgating 
its rules of law. No matter how able, 
honest and industrious a Court may 
be, its opinions will not in the long 
run be held in high regard unless 
they demonstrate that it solves the 

(Continued on page 851) 
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“A Court Supreme?’ : 


Arkansas Bar President Points Out Dangers 


by W. Wilson Sharp + of the Arkansas Bar (Brinkley) 


® At the 1948 annual meeting of the Bar Association of Arkansas, Mr. Sharp, who 


was retiring as President of the Association, posed a provocative question of far- 


reaching and transcendant importance—shall we have a Supreme Court or ‘a 


Court Supreme"? How this problem is resolved in a day of sweeping and rapid 


economic and social changes in our society's structure—in a day when many of the 


accepted standards of the past have fallen into disuse at the wayside of a forward 


movement termed “‘progress'"—is of extreme moment not only to lawyers, but also 


to all the people, whose daily lives are now affected by the actions of the nation’s 


Supreme Court. Mr. Sharp sketches the problem with clarity; his glance at history, 


at the beginnings of the Court, at the trend of decisions which he regards as ar- 


rogating power to the Court, is compelling. His solution is that the Court should 


“renounce its assumed prerogative to rule by fiat’’ and that powers and responsibilties 


of government should be decentralized to the communities and localities. 





Arbitrary government is where a 
people have men set over them, with- 
out their choice or allowance; who 
have the power to govern them, and 
judge their causes without a rule. 

—John Winthrop, Deputy-Governor 

of Massachusetts, 1644 


® When we think of a Supreme 
Court, we think of such a Court as 
is described in our federal and State 
Constitutions—a Court with original 
jurisdiction in certain cases and ap- 
pellate jurisdiction in others; an 
impartial Court steeped in the tradi- 
tion of law and guided in its deci- 
sions by precedents and law; a 
tribunal of last resort whose main 
purpose and function is, and should 
be, to make the law so clear and defi- 
nite that all within its jurisdiction 
can use it for a guide in the conduct 
of their affairs. 
have a fairly clear idea as to the 
purpose for which a Supreme Court 


Even the laymen 
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is created and the functions of that 
Court. But we find no definition 
for such a Court as we are thinking 
of; and, so for the lack of a better 
name, we call it here ‘a Court 
Supreme”. This would of necessity 
mean a Court unfettered by prece- 
dent, unhampered by any govern- 
mental agency, unrestrained by any 
law, answerable only to the con- 
science of its members. Thus un- 
restrained by man or law, arriving 
at its decisions on the basis of what 
its members conceived to be right 
or expedient, such a tribunal would 
be free to decide and do full justice 
as it was conceived in the hearts and 
minds of its members. 

We feel sure that when those who 
wrote our federal Constitution pro- 
vided for a Supreme Court, they had 
in mind that kind of a Court we 
ordinarily think of when we hear 


ihe term used. Certainly those dis- 
tinguished gentlemen who 
that famous 


dreamed that they were creating a 


wrote 
document never 
tribunal which would control the 
economic and social life, and even 
the political procedures, of the 
whole United States. 

The division of powers of govern- 
ment was not a political device new- 
ly invented by the statesmen who 
framed the Constitution of the 
United States. Aristotle and others 
had suggested the three divisions of 
government. Yet in the Supreme 
Court there was something new and 
unique in the governments of men. 
Courts of justice had long existed; 
the statesmen who wrote the Con- 
stitution knew well the history of 
the judiciary. They knew its weak- 
nesses, and they knew its strength; 
they knew its faults and its frailties. 
English Courts had not always func- 
tioned according to the principles of 
English law, in which the colonists 
devoutly believed. Yet the writers 
of the Constitution brought into 
being our federal system and the 
most powerful Court known to men 
—the Supreme Court of the United 
States; they created it as a separate 
and independent arm or branch of 
Whether 
for good or evil, the only safeguards 
thrown around it were the arms of 
truth and justice; its only reward 
was to be in doing justice and the 
publicity of its judgments. 


the federal government. 
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Early Conflicts as to the Powers 
of the Supreme Court 
lt was not until Marshall became 
Chief Justice that it began to dawn 
upon the people what a powerful 
agency they had created by their 
Constitution. The great contro- 
versy with reference to the Supreme 
Court, which arose out of the deci- 
sions in Marbury v. Mad’son, 
(1803) 2 L. ed. 60, in McCulloch v. 
Maryland, (1819) 4 L. ed. 579, and 
Dartmouth College v. Woodward, 
(1819) 4 L. ed. 629, and other 
cases, brought definitely to issue 
whether the Supreme Court has au- 
thority to declare an act of Congress 
or an act of a State unconstitutional. 
Jefferson challenged the authority of 
the Supreme Court to declare an act 
of Congress or an act of a State 
unconstitutional. He contended that 
the other two departments of the 
federal government and the States 
are each charged with a responsi- 
bility to the people of acting within 
their respective constitutional limi- 
tations; that our constitutional sys- 
tem provides an adequate remedy 
and practical machinery for its en- 
forcement—popular elections. He 
felt that to give to the Supreme 
Court the power to declare the acts 
of agencies of the federal govern- 
ment and of the States void and also 
to be the sole judge of its constitu- 
tional power is so incompatible with 
the nature of a democracy that it 
would destroy the government. 
Judge Roon, of Virginia, led the 
people of that State in their attack 
on Marshall. Marshall was greatly 
aroused. He wrote many letters; he 
urged the necessity that friends of 
the government bestir themselves; 
he considered that there was danger 
of a reaction toward the old govern- 
ment under the Articles of Confed- 
eration. 


Right and Duty To Pass on the 
Constitutionality of Legislation 


It is an interesting fact that Marshall 


was not the first to claim the right 
and the duty of the judiciary to 
pass upon the constitutionality of 
legislative and administrative acts. 
In an opinion by the Supreme Court 
of New Jersey (Holmes v. Walton, 
|1780]), although the record is not 
to be had, it seems clear that it was 
held that an act of the legislature 
providing for a trial by a jury of six 
men was void because it was viola- 
tive of the New Jersey Constitution. 
While there was much criticism of 
the decisions of Marshall, particu- 
larly in Virginia, Kentucky, and 
Ohio, there was fairly general ap- 
probation throughout the country. 

In Worcester v. Georgia, 8 L. ed. 
183, decided in 1832, the Supreme 
Court of the United States held that 
an act of the Georgia Legislature, 
undertaking to regulate mission- 
aries among the Indians, was un- 
constitutional. The State of Geor- 
gia ignored the decision. The exec- 
utive branch of the federal govern- 
ment refused to enforce this judg- 
ment. The matter ended with the 
missionaries being released after 
some eighteen months’ confinement. 
This was perhaps the most severe 
blow which Marshall received dur- 
ing his long judicial career. 


Georgia had figured in another 
important decision by the Supreme 
Court in Chisholm v. Georgia, 1 L. 
ed. 440. Jay was then Chief Justice. 
It involved an action for debt by a 
citizen of another State against the 
State of Georgia. The decision, ren- 
dered in 1793, held that a State 
could be sued in the federal Courts 
at the instance of a citizen of another 
State. Two days after its rendition 
the Eleventh Amendment to the 
Constitution was proposed in the 
Congress, and the following Decem- 
ber it was submitted. Ratification 
was completed in 1798. When the 
judgment against the State of Geor- 
gia was affirmed, Georgia responded 
by a statute which prescribed the 
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death penalty against anyone who 
undertook by any process to enforce 
the judgment within the State. 


Jacksonian Conflicts Between 
the Executive and the Court 
With the election of Jackson in 
1828, the fight on the policies of 
Marshall was renewed with great 
vigor. Chief Justice Taney, who 
had been in Jackson’s Cabinet, was 
a great influence in the Court in 
lessening the restraint which the 
Court had exercised upon the States 
and departments of the federal gov- 
ernment. It may be that Marshall 
was so absorbed by his concern for 
the establishment and preservation 
of a strong central government that 
he overlooked or underestimated the 
importance of preserving the efh- 
ciency and virility and fundamental 
sovereignty of the several State dem- 
ocracies which had created the fed- 
eral ogranization as their agent to do 
for them certain things which in- 
dividually they were not able to do 
and to act as the repository of cer- 
tain governmental powers which 
they each surrendered to the others. 
After Marshall blazed the trail, the 
Court has never hesitated to brush 
aside precedent and the law and to 
ignore the principle of stare decisis, 
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even where by its own decisions a 
recognized principle had been firmly 
established as the law. 

The course of movement in this 
country attests too clearly the fact 
that the great Court, made up as 
it is of human beings—creatures of 
time and circumstance—governed by 
changes in the attitude of the people 
and their affairs. No lawyer is justi- 
fied in asserting that the meaning of 
any provision of the Constitution is 
fixed in all its bearings unalterably 
and forever by a decision of the 
Court at any one time. The feelings 
of the people, their views on ques- 
tions of the day, may and do affect 


and alter its decisions. 


An Early Instance of 
Overturning Precedents 


Among the notable instances even 
before Jackson’s election was Steam- 
boat Jefferson (10 Wheaton 428), 
decided in 1825, in which several 
steamboat hands sought to have 
their claims for wages, as employees 
of a steamboat plying between 
Shippingport in Kentucky and a 
point on the Missouri River in an- 
other State, duly adjudged to them 
in an admiralty proceeding in the 
United States District 


Kentucky. 


Court for 
Justice Story delivered 
the opinion of the Court in that 
case. There was no dissent. The 
other judges on the bench at that 
time, all of whom seem to have par- 
ticipated in the decision, were Chief 
Justice Marshall, and Justices Wash- 
ington, Johnson, Todd, Duval, and 
Thompson. It was there solemnly 
decided that, under the Constitu- 
tion, the federal jurisdiction in ad- 
miralty did not extend to voyages 
or traffic on waters where the tide 
did not ebb and flow. It was there 
said (pages 432-33) : 

In the great struggles between the 
Courts of common law and the admi- 
ralty, the latter never attempted to as- 
sert any jurisdiction except over mari- 
time contracts. In respect to contracts 
for the hire of seamen, the admiralty 
never pretended to claim, nor could 
it rightfully exercise, any jurisdiction, 
except in cases where the service was 
substantially performed, or to be per- 
formed, upon the sea, or upon the 
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waters within the ebb and flow of the 

tide. 

At the December Term in 1851, 
some twenty-six years later, the mem- 
bership of the Court had changed. 
Taney, instead of Marshall, was 
Chief Justice; and the other judges 
were McLean, Wayne, Catron, Mc- 
Kinley, Daniel, Nelson, Grier, and 
Curtis. Before the Court at that 
term came the case of The Propeller 
Genesee Chief v. Fitzhugh, 12 How. 
145. The case involved again the 
question of jurisdiction of the ad- 
miralty Court of the United States. 
The question arose under an act of 
Congress which prescribed rules of 
navigation, among other things, for 
vessels navigating the Great Lakes 
and their connecting waters. The 
earlier decision was confidently re 
lied upon. But it was expressly 
overruled; only one judge, Justice 
Daniel, who dissented, stood on the 
earlier decision. It was then said, 
in the opinion of the Court by Chiet 
Justice Taney (12 How. 456): 

It is the decision in the case of the 
Steamboat Jefferson which mainly em 
barrasses the Court in the present in- 
quiry. We are sensible of the great 
weight to which it is entitled. But at 
the same time we are convinced that, 
if we follow it, we follow an erroneous 
decision into which the Court fell, 
when the great importance of the 
question as it now presents itself was 
not foreseen; and the subject did not 
therefore receive that deliberate con- 
sideration which at this time would 
have been given to it by the eminent 
men who presided here when that case 
was decided. For the decision was 
made in 1825, when the commerce on 
the rivers of the west and on the lakes 
was in its infancy, and of little impor- 
tance, and but little regarded com- 
pared with that of the present day. 
And so the jurisdiction of the ad- 

miralty Courts was widened to con- 
form to the needs of the people of 
the United States—needs that could 
not be, and were not, analogous to 
anything in the experience of Eng- 
land, where all navigable waters 
present the phenomenon of ebb and 
flow of the tide. By that decision, 
navigability of waters and the com- 
merce on it, and not the mere char- 
acter of the water, were made the 
criteria of admiralty jurisdiction. 


Setting Aside of Settled Law 
in the Legal Tender Cases 


Another change of view by the 
Court was in the decisions in the 
several Legal Tender cases. The 
opinion in the first of these was by 
Chief Justice Chase (Hepburn vy. 
Griswold, 8 Wall. 605), and with 
him concurred Nelson, 
Clifford, Grier, and Field. It was 
decided that Congress had no con- 


Justices 


stitutional power to issue treasury 
notes to be a legal tender in the pay- 
ment of pre-existing debts. No per- 
son could have been more familiar 
with the needs of the country at that 
time, and, as the Chief Justice had 
been Secretary of the Treasury un- 
der Lincoln, more inclined than he, 
if it could be done on principle, to 
Yet his view was 
Miller, 
Swayne, and Davis dissented—this at 


sustain the power. 
opposed to it. Justices 
the December Term in 1869. 
At the December Term in 1870, 
the question recurred (Legal Ten- 
12 Wall. 457). Justice 
Grier had retired. Justices Strong 


der cases, 


and Bradley were new members. 
The power which had been denied 
in Hepburn v. Griswold was now 
sustained, and that case was over- 
ruled. Justice Strong delivered the 
opinion of the Court; the Chief Jus- 
tice, with Justices Nelson, Clifford 
and Field, dissented. We can see 
how a change of personnel in the 
Court altered the decision of a ques- 
tion of fundamental importance. 
The language of Justice Bradley, in 
his concurring opinion in the last- 
cited cases is significant (12 Wall. 
569) : 

On a question relating to the power 
of the government, . . . I can never 
consent to abide by a decision deny- 
ing it, unless made with reasonable 
unanimity and acquiesced in by the 
country. 


Changes in Attitude as to State 
Interference with Federal Powers 
The attitude of the great Court 
has also changed on the subject of 
what is or is not an interference by 
States or municipalities with fed- 
eral powers. This was shown by the 
decision in the case of Leloup v. 
(Continued on page 853) 














Si 


t 
C 
\ 


ith 
on, 
was 
on- 
ury 
yay- 
er- 
liai 
hat 
rad 
un- 
he, 


was 
ler, 
$s at 


wer 
ver 
eny- 
4 
ible 
the 


urt 
of 
by 
fed- 
the 


53) 














Lincoln's Oral Argument: 





Text of Notes for His Only Supreme Court Case 


® Through the cooperation of Thomas E. Waggaman, Marshal of the Supreme 
Court of the United States, the Journal is privileged to present the text of Abraham 
Lincoln's notes for his oral argument in his only case before the Supreme Court 
of the United States (Lewis v. Lewis; argued March 7 and 8, 1849; decided March 13, 
1849). For what we believe to be the first time anywhere except as to the first page 
of his notes, we are able to reproduce a substantial part of them in his handwriting. 
Lawyers who have occasion to put to paper their own outlines for appellate argu- 
ments will be interested and aided by this opportunity to study the skill and strategy 
with which the great Illinois lawyer mapped his approach and marshalled his uphill 
argument, as well as the form of his notes. 

Mr. Lincoln's notes in the Lewis case were long the property of his elder son, 
Robert Todd Lincoln, himself an able lawyer and successful business man. The latter's 
widow gave them to J. Spalding Flannery, prominent member of the District of 
Columbia Bar, who became a member of our Association in 1904. Mr. Flannery 
has recently given the manuscript to Chief Justice Fred M. Vinson of the Supreme 
Court to be placed in “some safe and suitable repository" as a part of its archives 
of the Court and our profession. The document is now in the keeping of the Marshal 
of the Court. 

Mr. Lincoln was in 1848-49 the only Whig member of the House of Representatives 
from Illinois. He was admitted to the Bar of the Court on the day he opened this 
argument. Despite his skill and persuasiveness, the difficult case was decided against 
him, in an opinion filed by Chief Justice Roger B. Taney, of Maryland, five days after 
the argument ended. Mr. Lincoln soon left Congress and returned to Illinois to win 
an increasing renown in law and political debate until he became his party's suc- 
cessful nominee for President. Chief Justice Taney, aged and ill after his decision 
in the Dred Scott case had riven the nation, engaged in a spectacular but ineffectual 
contest Ex Parte Milligan, 4 Wall. 2, with the prairie lawyer whose contentions he 


’ had rejected in the Lewis case years before. 





® Before Mr. Flannery, who had _ Lincoln’s birth. Mr. Flannery had 
been Robert Todd Lincoln’s per- drawn the deed of gift by which the 
sonal attorney, made his presenta- 
tion of the rare manuscript to the der the terms of that deed, were con- 
Chief Justice, he sent it to the New veyed to the Library of Congress. 
For the Times, Arthur Krock of its 
tion of its story and text in connec- Washington staff did painstaking 


Lincoln papers, opened ir. 1947 un- 


York Times, to enable the publica- 


tion with the 139th anniversary of research as to the Lewis case. His 


interesting chronicle was published 
in the Times for February 12, 1948, 
without reproduction of the hand- 
writing of the manuscript. With 
Mr. Krock’s permission and that of 
the Times, we quote from Mr. 
Krock’s account. 

Mr. Krock reported as to Mr. 
Lincoln’s notes for oral argument, 
that “The text, according to the few 
who have inspected it, reveals Lin- 
coln as a lawyer of great skill and 
competence, which some _biogra- 
phers have slighted and some have 
denied.” Mr. Krock stated the ori- 
gin and history of the case as follows: 

The case Lincoln argued was entitled 

Lewis v. Lewis (Supreme Court Re- 

ports 46-49, pages 773-783). His notes 

show that he intended to make the 
argument at the December session of 
the Court in 1848, a hundred years ago. 

And in 7 Howard (Supreme Court Re- 

ports) he is listed as one of the attor- 

neys admitted to practice at that term. 

But according to Lincoln—Day by Day 

Activities, by Benjamin P. Thomas, 

and published in 1936 by the Abraham 

Lincoln Association of Springfield, 

Illinois, the future President, then the 

only Whig member of the House of 

Representatives from Illinois, was ad- 

mitted to practice before the Court 

and made his argument in this case on 
the same day—March 7, 1849, conclud- 
ing it on March 8. All authorities, 
however, agree that the Chief Justice 
rendered his unfavorable decision on 
March 13, 1849. 


Galaxy of the Great Admitted 
to Court’s Bar on Same Day 


Mr. Krock’s research disclosed that 
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Lincoln’s Oral Argument 





Admitted with Lincoln to Court 
practice in the December term, accord- 
ing to Howard, were other notable per- 
sons: Hannibal Hamlin, of Maine, who 
was to be elected Vice President of the 
United States on the ticket with Lin- 
coln in 1860; Albert Pike, the famous 
Freemason, lawyer and explorer of the 
Southwest (pardoned by Andrew John- 
son for his Confederate activities yet 
tried for treason afterwards) ; Joseph 
P. Bradley, whose vote on the Electoral 
Commission in 1877 gave the Presi- 
dency to Hayes over Tilden; and 
Judah P. Benjamin, of Louisiana, cele- 
brated Confederate statesman and later 
the leader of the parliamentary Bar of 
Great Britain. 

Further as to the particular and 
echnical point involved in the 


Lewis case, Mr. Krock reported that 


The case of Lewis v. Lewis involved 
a very technical point of law, and, at 
the request of this correspondent, a 
most eminent legal authority here to 
day analyzed the issue and commented 
on Lincoln’s notes as follows: 

In 1819, Broadwell conveyed to 
[William] Lewis a tract of land in Ohio 
by warranty deed. In 1825, a third 
party recovered 100 acres of the land 
from Lewis in an ejectment action. 
Eighteen years later, in 1843, Lewis 
brought suit for breach of warranty 
against the administrator of Broad- 
well’s estate in the Federal Circuit 
Court for the District of Illinois. The 
administrator [Thomas Lewis, whom 
Lincoln represented], relying upon the 
Illinois statutes of limitation, pleaded 
that the suit was barred by the passage 
of time. 

In 1827, the Illinois Legislature had 
enacted a statute providing that suits 
of the sort involved here must be com- 
menced within sixteen years after the 
cause of action has accrued. The stat- 
ute, however, contained a_ savings 
clause which stated that with respect 

persons beyond the limits of the 
State when the-cause of action came 
into existence, the sixteen-year period 
should begin to run only when such 
person should come into the State. 
The plaintiff had not been in Illinois 
until he filed suit in 1843. But in 1837, 
the Illinois Legislature had repealed 
the savings clause. The issue thus be- 
came whether the sixteen-year period 
of limitation should be held to run 
from the date the cause of action came 
into being or from the date of the 
repeal of the savings clause. If the 
former construction were made, this 
suit would be barred. But if the latter 
were accepted, the suit could be main- 
tained. The case came before the 
Supreme Court of the United States 
upon a certificate of division in opin- 
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In the Supreme Court of the United States 
December Term A. D. 1848 
Lewis for use of Longworth ) 
vs. 
Lewis, adm. of Broadwell J 


On division of opinion 
from the District of Illinois— 


History of the case, and the Statutes bearing on it— 
Date of deed sued on March 12, 1819 


of eviction June 1825 
of act of limitations Feb. 10, 1827 
of Broadwell’s death 1827 
of Cromwell admr. July 9, 1827 
"of Cromwell’s death July 1836 
of repeal of saving Feb. 11, 1837 
of Lewis’ admr Jan. 19, 1843 
of commencement of suit 1843 


Declaration sets out covenants of seizen and of warranty, and assigns breaches on both— 

Plea (among others) that action did not accrue in sixteen years. 

Replication, that from July 1836 to Jan. 19, 1843, there was no administrator of Broad- 
well, and 

Demurrer to Replication. 

The opinion of the Judges were opposed on the following points— 

lst Whether the statute of 1827 begins to run from the time of the repeal of the saving 
clause in 1837, or from the time the debt became due? 

2nd Whether the statute began to run before administration was granted— 

3rd Whether the period which elapsed between the two administrations mentioned in the 
replication is to be deducted from the period of the statute of limitations of 1827? 

As to the first point, it may -¥ subdivided into two others—1st Did the Legislature in- 
tend it to be retrospective? and, if so 

2nd Had they constitutional power to do so? 

Did they intend it to be retrospective? 

Examine the statute itself—its language & 
its provision as to taking effect— 

Had they constitutional power? 

What constitutional provision does it infringe? Nature of Limitation laws—Laws of 

remedy, not if right. Angell on Limitations, Chap. II, Sec. 11. 

Examine the case, and show that the exact point is not in any of them— 

Call vs. Hagger et al 8 Mass. 423. In this case, the action accrued in 1807. In 1809 
the Legislature passed an act limiting actions on this class of causes, to one year—The court 
held, that a true construction of the act did not apply it to the case—Read from the case— 

Sayre vs. Wisner, 8 Wend. 661. In this case, the action accrued more than 2- years be- 
fore the passage of the act, limiting actions of that class to 20 years—The court held that, 
both on principle, and by the language of the act, it did not apply to the case— 

Vanrensselaer vs. Livingston 12 Wend. 490. Same case, in principle, and same decision, 
as last above— 

Frey vs. Kirk 4 Gill and Johnson 509—In this case an act of 1715, limited actions of 
this class to 3 years, with a saving for plaintiffs beyond seas—This cause of action accrued to 
a person beyond seas, in 1816. In 1818 the saving was repealed—In 1828 the action was 
brought. The court held that three years having elapsed since the repealing act the statute 
applied—Read, & comment on what is said about a former case— 

Examine these cases to show what has been held not unconstitutional— 

Calder & wife vs. Bull & wife 3 Dallas 386—This case decided that where a Probate 
Court decides against the validity of a Will, and the right of appeal is gone by lapse of time, 
a special act of the Legislature (of Connecticut) directing a rehearing by which the will is 
held valid, does not infringe the Constitution of the United States—Jackson vs. Lampshire 
3 Peters 280 to 291—This case decides that, when the opposite parties claim the same land 
by deeds of different dates from the same grantor, an act of the Legislature (of New York) 
three years younger than the deeds, appointing commissioners to decide disputed titles, in a 
class of cases, to which the case in question belonged, giving the right to the losing party to 
sue at law or in equity in three years from the award of the commissioners and not after, and 
by which commissioners, in the case, the land was awarded to the younger deed, is not un- 
constitutional— 

(Read from page 90 out). 
The second point of disagreement between the judges, towit— 

“Whether the statute began to run before administration was granted?” is entirely in- 
cluded within the first point— 

The third point towit, “Whether the period which elapsed between the two administra- 
tions mentioned in the replication is to be deducted from the period of the statute of limita- 
tions of 1827?” remains to be considered— 

Angell on Limitations, Chap VII, Sec: 2. and cases cited, hold that where an of action 
accrues after the death, and before administration, the statute does not run until administration 
—/(Read) Sec. 3 and cases cited hold that where an action accrues before the death, so that 
the statute begins to run, it does not cease running between the death, and administration— 
(Read) 

Conant, adm. vs. Hitt. 12. Vermont R. 285 This case decides that a creditor whose action 
accrues in his life time, dying, the statute of limitations is not suspended during the time that 
elapses before administration; but taking a distinction the cases of creditors and debtors the 
court say: ““When a debtor dies his creditor has no powers either to sue, or procure an executor 
and or administrator to be appointed, whom he can pursue—When a ‘creditor dies those who 
come in his right can take administration and sue when they please. 

Show by Judge McLean’s report, that in Illinois, a creditor may take administration of the 
estate of his deceased debtor—3. McLean's R. 568. 

Bergg vs. Sumner—1. McMullan R. 333. This case decides that a frst administrator of a 
debtor, dying, the statute of limitations is not suspended during the time that elapses before 
a second administration. 














ABOVE IS GIVEN THE TRANSCRIPT of the notes Lincoln used in the Lewis case. Style, 
punctuation and capitalization are after the original notes. 
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ion between the judges of the circuit 
Court. 


Opinion of Chief Justice Taney 
Adverse to Lincoln 


[he opinion of the Chief Justice 
and the dissent by Mr. Justice Mc- 
lean were summarized by Mr. 


Krock as follows: 

Ihe Supreme Court, through Mr. 
Chief Justice Taney, held that the 
sixteen-year limitation period ran from 
the date of the repeal of the savings 

clause and, hence, that the suit was not 
barred by passage of time. The opin- 
ion points out that with the repeal of 
the savings clause in 1837, the cause of 
action in this case was for the first time 
subjected to the operation of the 
statute. If the plaintiff had come into 
the State the day before the savings 
clause was repealed, he would have 
been afforded sixteen years thereafter 
in which to bring suit. The Court, 
relying upon its decision in Ross 
et al. v. Duval, 13 Peters 57, concluded 
that the Illinois Legislature in enact- 


fil 





ing the repeal statute had placed out- 
of-state plaintiffs in the same position 
they would have occupied under the 
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1827 statute if they had come into the 
State on the date of passage of the 
1837 Act. 

Mr. Justice McLean entered a vigor 
ous dissent, contending that Ross v. 
Duval, in which he had written the 
opinion of the Court ten years earlier, 
did not support the position of the 
majority and was, in effect, being over- 
ruled. 


Concerning Lincoln's Notes and 
the Records of the Case 


Mr. Lincoln’s notes 


in the 


es of the Court, Mr. Krock re- 


ported: 


The notes of Mr. Lincoln contain 
an accurate chronology of the relevant 
events, a clear statement of the issues, 
and a thorough canvass of the authori- 
ties which, while recognized to be not 
directly in point, were considered per- 
suasively analogous. Interestingly, the 
case of Ross vy. Duval, relied upon by 
both the majority of the Court and the 
dissenting justice, is not cited in the 
notes. The opinion of Mr. Chief Jus- 
tice Taney, however, reveals that the 
case was brought to the attention of 
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Lincoln's Oral Argument 


the Court on argument, either by Mr. 
Lincoln or his co-counsel, Mr. Law- 
rence. 

Or in other words——which it would 
be imprudent for the authority quoted 
above to employ—Lincoln’s argument 
got the Supreme Court into one of its 
frequent mixups. The majority relied 
on its interpretation of a previous de- 
cision by a dissenting justice which he, 
in dissenting, said the majority has 
misapplied. This may account in part 
for Lincoln’s attitude toward the Su- 
preme Court when he became Presi- 
dent. 

Lincoln, of course, filed the usual 
briefs, but of the entire record only 
his notes and the Court opinions have 
been preserved. In those days briefs 
of argument were written by hand and 
not printed, and few have been pre- 
served that were prepared before the 
bound printed copies that begin with 
the 1854 term. Nevertheless, at the 
instance of Mr. Flannery, Charles R. 
Cropley, Clerk of the Supreme Court, 
made a search with this result, as nar- 
rated in his letter to Mr. Flannery 
under date of February 24, 1934: 

“TI traced the case through the origi- 
nal dockets and the condensed dockets 
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to identify, so far as shown there, what 


papers were filed; and then sent to our 
file rooms in the Senate Office Build 
ing for everything connected with the 
case which could be found. You will 
recall that a fire in the Capitol in 1898 
destroyed a large number of the Clerk’s 
files. In sorting out those which sur 
vived the fire it was the practice to tie 
up with the record such correspon- 
dence and manuscript briefs as escaped 
destruction. 

‘A thorough search failed to pro 
duce a file in the case and I turned to 
the record in the hope that I might 
find some of the salvaged papers tied 
with it. The record itself shows evi- 
dence of having been in contact with 
the fire and there are no papers with 
it except the original judgment of 
this Court. This leaves me to con 
clude that the entire file in the case 
was destroyed.” 


Chief Justice Fred M. 


The Lewis Case Not Emphasized 

by Lincoln's Biographers 

Mr. Krock found that ‘very small 
space has been given in Lincoln 
biographies to Lewis v. Lewis. Fred- 
erick Trevor Hill in his book Lin 
coln the Lawyer (Century, 1906) had 
a few lines about it and reproduced 
the first page of the text of the notes”. 
The New York Times gave the full 
text for the first time on February 12, 
1948. It is here given in full, with a 
reproduction for the first time of 
two pages of the handwritten text. 
Mr. Krock added that “Hill was 
granted this permission by Robert 
I. Lincoln some years before the 
entire paper was presented to Mr. 
Flannery. He wrote that ‘the briefs 


Vinson Addresses 


the Fourth Circuit Judicial Conference 


® The 18th Judicial Conference of 
the Fourth Circuit was held at Ashe 
ville, North Carolina, on June 24- 
26. The first day was given over to 
an executive session of the judges. 
It and other sessions of the Confer- 
ence were attended by Chief Justice 
Fred M. Vinson, of the Supreme 
Court of the United States, who is 
the Circuit Justice assigned for the 
Fourth Circuit. The district judges 
reported individually on the condi- 
tion of judicial business before them. 
In the afternoon the report of the 
Conference Committee on Probation 
was the subject of a discussion led 
by Richard A. Chappell, Chief of 
the Division of Probation of the Ad- 
ministrative Office of the United 
States Courts. 

Ihe first formal session was held 
in the district courtroom, and was 
opened by Senior Circuit 
John J. Parker. 


the members of the Conference and 


Judge 
\fter welcoming 


their guests, he turned the gavel over 
to Chief Justice Vinson. The latter 
addressed the meeting with informal 
remarks which reviewed the history 
of the adoption of the Administra- 
tive Office Act in 1939, in which, he 


said, Judge Parker had a leading 
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part. He commented on the import 
ance of the step taken in separating 
the administrative functions in con- 
nection with the federal Courts 
from the executive branch of the 
government, and mentioned some of 
the important achievements in im- 
proving the administration of jus- 
tice in the federal Courts since that 
time. He praised the Conference ol 
Senior Circuit Judges and credited 
it with much progress which has 
He re- 


ferred to the necessity for a strong 


been made in recent years. 


America, and expressed the convic- 
tion that the final solution of a 
peaceful world would come through 
the observance of law in interna- 
tional relations. 

The next speaker at the morning 
session was Judge E. Barrett Pretty- 
man, of the Court of Appeals of the 
District of Columbia, whose subject 
was “Needed: Trial Technique!” 
His thesis was that a new trial tech- 
nique designed to promote efficiency 
and economy should be developed in 
certain types of cases which take a 
long time for trial, such as corporate 
reorganizations, anti-trust and unfai. 
competition cases, and some patent 


cases. Judge Prettyman’s practical 


are still in existence today’, but Mr. 
Cropley’s letter indicates that on 
this point Hill was misinformed.” 

In authorizing the Times’ publi- 
cation, Mr. Flannery wrote: 

On many occasions during the years 
I represented Mr. Robert T. Lincoln, 
he told me that he had a paper of his 
father which he had laid aside for me, 
but that he had mislaid it and would 
give it to me when he found it. After 
his death, Mr. Lincoln’s personal attor- 
ney brought me this manuscript and | 
was surprised and delighted to find it 
was the outline of his argument in the 
case of Lewis, etc. 

... This unique manuscript belongs 
to the Nation and to the Bar of this 
country and I am anxious to have it 
carefully preserved in the proper cus 
tody. 


talk is published elsewhere in this 
issue. He was followed by William 
E. Leahy, of the District of Colum- 
bia Bar, who spoke on the law and 
the lawyer and his relationship to 
the present-day world. 

The afternoon session, held at 
Grove Park Inn, began with a me- 
morial to the late Judge H. H. Wat- 
kins, of Anderson, South Carolina, 
by Judge Charles C. Wyche, District 
Judge for the Western District of 
South Carolina. A leading lawyer 
of West Virginia, the late Arthur S. 
Dayton, was memorialized by Robert 
S. Spilman, of Charleston, West Vir- 
ginia. A program on the Taft- 
Hartley Act was led by Judge W. 
Calvin Chesnut, District Judge in 
Maryland, whose scholarly com- 
ments on the Act were followed by 
a lively discussion by members of 
the Bar. 

The annual dinner was most 
agreeably presided over by Judge 
Alfred D. Barksdale, District Judge 
for the Western District of Virginia, 
who called on the Chief Justice, 
Justice Ervin, of the North Carolina 
Supreme Court, J. Randall Caton, 
Jr., of the Virginia Bar (Alexan- 

(Continued on page 828) 
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Cornelius W. 
WICKERSHAM 





#" At a special review at sunset on 
July 19 at Camp Alfred E. Smith, 
overlooking the Hudson River at 
Peekskill, Major-General Cornelius 
W. Wickersham, commanding gen- 
eral of the 42nd Infantry Division 
of the New York National Guard, 
senior partner in the law firm of 
Cadwalader, Wickersham and Taft, 
member of our Association § since 
1914, received the Order of the Brit- 
ish Empire and the honorary rank 
of Commander. The decoration was 
presented by Sir Francis 
British Consul-General in New York; 
and the citation read by Colonel 
George E. Palmer praised General 
WICKERSHAM for his work with the 


Evans, 


sritish government in World War II 
in establishing joint 
duties in Germany. 


occupation 


WIGKERSHAM was born in Green- 
wich, Connecticut, in 1884, the son 
of the late George W. Wickersham, 
who was Attorney General in the 
Cabinet of President Taft. After 
being graduated from Harvard Col- 


lege and Law School, WicKERSHAM 
was admitted to the New York Bar 
in 1906 and began the practice of 


law with what was then the firm of 
Strong and Cadwalader. He enlisted 
as a private in the New York Cavalry 
in 1915, served overseas with the 
United States AEF in World War I, 
continued in the ORC with the rank 
of colonel, and returned to active 
duty in 1940. He became a briga- 
dier-general in January of 1942, 
taught in the Army School of Mili- 
tary Government at Charlottesville, 
Virginia, and went overseas to head 
the United States Group Control 
Council. He has been active in his 
State and local Bar Associations as 
well as our own, and was president 
of the New York Joint Council on 
Legal Education until he returned 
to active duty in World War II. De- 
spite his many military and public 
tasks, he has remained active in the 
leadership of his firm and the prac- 
tice of law. 

The citation bestowed on WICKER- 
SHAM read as follows: 

Brigadier-General (now  Major- 

General) Wickersham held the follow- 

ing appointments during 1944 and 

1945, which brought him in close 

daily contact with British planning 

staffs: 

United States Military Representa- 
tive to the European Advisory 
Commission, 

United States Chief of the Allied 
Contact Section, Supreme Head- 
quarters, Allied Expeditionary 

Forces, 

\cting Deputy and Commanding 
General of the United States 
Group of the Control Council for 
Germany, 

\ssistant Deputy Military Governor, 
United States Zone of Germany. 

Throughout the planning stage of 
the Military Government of Germany, 
and later when Deputy Military Gov- 
ernor, United States Zone of Germany, 
General Wickersham cooperated to 
the fullest possible extent with his 
British colleagues, and it was largely 
due to his efforts that the British and 
\merican elements of the Control 
Council for Germany pursued parallel 
policies and continued to work in 
complete harmony under difficult and 
divergent circumstances. 

The sound foundations laid by Gen 
eral Wickersham enabled the two 
bodies to carry on as separate entities 
after the Supreme Headquarters Al- 





lied Expeditionary Force had been 

disbanded. 

General Wickersham’s influence was 
also exerted on many occasions to en 
sure that the American Army Group 
and Military Government Policy in 
the field was kept in line with long 
term British and American views, 
which views had been agreed to dur- 
ing planning stages for ultimate adop- 
tion by the Control Commission when 
the latter was deployed in Germany. 
Upon returning to this country 

after the war, General WICKERSHAM 
was appointed by Governor Dewey 
as a major-general in the New York 
Guard. He then undertook the re- 
organization of the New York Na- 
tional Guard in the metropolitan 
area of New York City, under in- 
structions from Lieutenant-General 
Hugh A. Drum, robust and energetic 
commander of the entire National 
Guard in the State of New York, who 
was one of the ablest and most ex- 
perienced American generals at the 
outbreak of World War II but was 
retired without having been assigned 
to active duty with troops. The 42nd 
Infantry Division, the 102nd Anti- 
aircraft Artillery Brigade, the 107th 
Combat Team, and certain corps and 
attached troops were activated under 
General WICKERSHAM’s command. 

The reorganization of the National 
Guard in the metropolitan area was 
completed before the recent rush of 
recruits because of the effect of the 
new draft law. They were quickly 
absorbed and their training begun 
under experienced officers. General 
WICKERSHAM’s command now in- 
cludes more than 18,500 officers and 
men of the National Guard and the 
State War Disaster Corps. More than 
90 per cent of the officers are veter- 
ans of World War II, and a large 
percentage of the enlisted men are 
young recruits who receive their 
training in summer camps of instruc- 
tion and in armory drills. 

These accomplishments of this cap- 
able and earnest lawyer as a military 
organizer come to fruition at a time 
when Secretary of Defense Forrest- 
al’s Committee on Civilian Compo- 
nents (known as the Gray Board) 
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is proposing that the federal govern- 
ment shall take over and direct the 
National Guard forces which have 
been brought to high efficiency in a 
considerable number of States. Sec- 
retary Forrestal, through what the 
New York Times called “a prepared 
disclaimer”, has said that the recom- 
mendations did not “at this stage 
constitute military establishment pol- 
icy”. Already there are signs that 
this effort in the direction of further 
federal centralization, which is looked 
on as depriving the States of their 
present effective forces for dealing 
with strike violence and disorders, 
Communist riots, sabotage, and the 
like, will be resisted by defenders of 
the historic and constitutional pre- 
rogatives of States. The Gray Board 
said that “other units should be or- 
ganized under State control to meet 
important local demands of war in 
the atomic age and the techniques of 
the fifth column”. 


Harold E. 
STASSEN 





Acme 


# A Minnesota lawyer who has been 
much in the public eye, has been a 
member of our Association since 
1934, and has attended many meet- 
ings of our Association and the 
House of Delegates, has notified the 
Board of Trustees of the University of 
Pennsylvania that he accepts the 
proffered presidency of that institu- 
tion and will enter upon its duties 
in September, subject to his possible 
prior commitments for campaign 
speeches in behalf of his successful 
rival for the Republican nomination 
for President of the United States. 
“I will continue a vigorous interest 
in public questions,” he said. He is 
already house-hunting in Philadel- 
phia and its environs. 

In announcing the selection of Mr. 
STASSEN, Robert T. McCracken, chair- 
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man of the Board of Trustees of 
the University and a member of the 
House of Delegates at various times 
during the past ten years, cited 
“above all” Mr. STAassEN’s “inspira- 
tional appeal to the youth of Ameri- 
ca,” and referred to his “outstanding 
executive qualities, rigidly tested by 
unique experience, both civil and 
military; his intense interest in high- 
er education; his broad vision and 
fresh concepts of the function of in- 
stitutions of learning as training 
grounds for useful citizenship”, as also 
marking him as “peculiarly adapt- 
ed to the difficult but rewarding task 
of guiding the destinies of a great 
university”. It is known that, after 
his unsuccessful political campaign, 
Mr. STASSEN was offered other college 
presidencies as well as opportunities 
in law, insurance and manufactur- 
ing. There are many in our Associa- 
tion who think he might have done 
well in law if he had stuck to it. The 
Minnesotan chose to come east, at 
the age of 41, to Pennsylvania and 
the nation’s fourth oldest university, 
founded in 1740. 

STASSEN’s rise in political affairs 
and following has been meteoric. Af- 
ter being graduated in the academic 
course and in law from the Universi- 
ty of Minnesota, where he worked 
his way through as a grocery clerk, 
bakery-pan greaser, and pullman 
conductor, he began practice in 
South St. Paul in 1929 at the age of 
22 and was elected county attorney 
of Dakota County the following year. 
He held that post until 1938, when 
he was elected Governor of Minneso- 
ta at the age of 31, being the young- 
est governor in the history of the 
State and currently the youngest gov- 
ernor in the United States. Re-elected 
for terms which would not have ex- 
pired until 1945, he resigned in 1943 
to enter the Navy. He served on 
Admiral W. T. Halsey’s staff and as 
flag officer in stirring naval encoun- 
ters in the South Pacific, became as- 
sistant chief of staff in June of 1944, 
and was cited for outstanding per- 
formance of duty in the Second Bat- 
tle of the Philippine Sea in October 
of that year. President Franklin D. 
Roosevelt appointed him a United 





States Delegate to the San Francisco 
Conference of the United Nations, 
where observers regarded his work 
for and on the Charter as notable. 
From that time he has been a 
nationally-known figure in Ameri- 
can politics, and has attracted a host 
of zealous admirers, particularly 
among young men and women, along 
with many who distrusted his avow- 
edly “internationalist” and “liberal” 
and allegedly ‘“political-minded” 
views, perhaps notably as to the Taft. 
Hartley Act. He supported the 
Mundt-Nixon bill and advocated the 
“outlawing” of the Communist Par- 
ty; in his Portland debate with Gov- 
ernor Dewey, he cited the JOURNAL 
as authority for the constitutional 
power of the Congress to legislate 
against Communism and the acts of 
Communists (34 A.B.A.J. 392 and 
593; May and July, 1948). Because 
he alone among principal candidates 
has no official duties to hold him at 
a fixed post, STASSEN was first in the 
field and toured the country assidu- 
ously by plane and visited many 
States. He showed up well in popu- 
lar polls, swept the Wisconsin and 
Nebraska primaries of his party 
against all opponents, and won dele- 
gates in New Hampshire and Ohio 
conventions; but defeat by Governor 
Dewey on “neutral ground” in Ore- 
gon was his undoing. Viewed objec- 
tively by political “regulars” and ex- 
perienced analysts, his mistakes in 
tactics were many and costly. At the 
Philadelphia convention, with the 
clamorous support of many in the 
galleries who had followed the for- 
tunes of the late Wendell Willkie in 
1940 and 1944, STAssEN was a leader 
in the ineffectual attempts at “coali- 
tion” against the Dewey forces with 
which Pennsylvania’s Senator Ed- 
ward Martin and a majority of the 
State’s delegation had aligned them- 
selves with decisive consequences. 
Now at 41 STAssEN will be the young- 
est president in the 200-year history 
of the university founded in Phila- 
delphia by Benjamin Franklin. 
Shortly before the trustees made 
known their choice of STASsEN, the 
brilliant Dean Earl G. Harrison of 
the Law School, a vice president of 
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ithe university, who had been promi- 
uently mentioned for its presidency, 
announced his resignation to enter a 
Philadelphia law firm. 
Pennsylvania’s selection of STAs- 
sEN to succeed Dr. George W. Mc- 
Clelland, who at 68 retires at his 
own request but becomes chairman 
of the board, brings again to the 
fore the current fashion of choosing 
men from public affairs and politics, 
rather than disciplined scholars and 
educators, to head and lead Ameri- 
can universities and colleges. An- 
other conspicuous example of this is 
General Dwight D. Eisenhower, who 
became president of Columbia Uni- 
versity three months ago. Whether 
this portends a period in which uni- 
versity presidents will actively de- 
bate controversial issues, 
their own views at risk of alienating 


espouse 


or dividing their alumni as well as 
antagonizing those on whom their 
institutions are dependent for pub- 
lic or private funds, and even engage 
candidacies 
from academic podia, need not be 
forecasted in this department. There 
have been events which may be 
“straws in the wind” to reveal that 


in personal _ political 


dangers lurk for the unwary when, 
without academic experience, they 
turn from public platforms to take 
charge of alert and integrated uni- 
versity faculties. 


W. L. R. 


Dorothy McCullough 
LEE 





=" Elected as Mayor of Portland, 
Oregon, while serving as Commis- 
sioner of Public Utilities, and receiv- 
ing nearly two-thirds of the vote cast, 
this member of our Association since 
1944 will take office as Mayor next 


January 1 for a four-year term, cul- 


minating a notable record of profes- 
sional and public service. 


She was born in 1901 in Oakland, 
California. Her father was a medical 
officer in the Navy; she lived in var- 
ious parts of the world where he was 
stationed. She received her B.A. de- 
gree from the University of Cali- 
fornia in 1921 and her J.D. degree 
from the same institution in 1923. 
In 1924 she was married to W. Scott 
Lee. Admitted to the Bar of Califor- 
nia, she practiced law in San Fran- 
cisco for a little more than a year, 
and then moved to Portland and 
hung out her shingle. She thus prac- 
ticed law continuously from 1923 to 
1943, when she went on the Portland 
City Council. She appeared exten- 
sively in all local Courts, in the Su- 
preme Court of the State, and in the 
United States Circuit Court of Ap- 
peals. She is a member of the Oregon 
State and Multnomah County Bar 
Associations. 


Mrs. LEE served as a member 
of the Oregon House of Repre- 
sentatives, representing Multnomah 
County in the sessions of 1929 and 
1931. She was then elected State 
Senator and represented Multnomah 
County in the regular and special ses- 
sions of 1933, the regular and two 
special sessions of 1935, and the reg- 
ular sessions of 1939, 1941 and 1943. 
During most of the years she was in 
the State Senate, she was Vice Chair- 
man of the Committee on Revision 
of Laws, which handled the bulk of 
the bills dealing with legal and 
procedural subjects. She served also 
as Chairman of the Oregon Crime 
Commission from 1931-35, as a mem- 
ber of the Portland Traffic Safety 
Commission for several years and as 
a substitute municipal judge of Port- 
land during 1940. 

In August of 1943, she resigned 
from the State Senate to take a posi- 
tion on the City Council and became 
Public Utility Commissioner for the 
City of Portland. In May of 1944, 
she was elected to the unexpired two- 
year term on the City Council, to 
which she had previously been ap- 
pointed. In May of 1946, she was 
re-elected for a full four-year term 
in the same office. In May of 1948, 
while still Commissioner of Public 
Utilities, she was elected Mayor. 
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Lane 
SUMMERS 





®" The Board of Editors has been 
seeking the opinions and recommen- 
dations of its very representative Ad- 
visory Board, made up of practicing 
lawyers, judges and law teachers in 
all parts of the country, as to the 
JouRNAL’s part in the educative pro- 
gram against Communism, which the 
House of Delegates emphasized in its 
February resolutions (34 A.B.A.]. 
281; April, 1948) and also as to the 
nature and scope of the legislation 
which should be enacted to cope 
with Communist conspiracies, espio- 
nage and other overt acts in the in- 
terests of world domination by the 
Soviet Union. Thoughtful and well- 
reasoned letters have been coming 
in, with differing shades of opinion 
but without exception solicitous that 
legislative action shall not itself im- 
pair the freedom of opinion and 
political action which Communists 
strive and plot to destroy. When we 
have heard from all, or nearly all, 
of our Advisory Board, we shall have 
something further to say about these 
counsels of prudence, beyond what 
is reflected in our columns. 

In the midst of this opinion-taking, 
copies of Seattle papers came to our 
desk; and we found that one member 
of our Advisory Board had been 
summoned to give under oath, be- 
fore a State legislative committee, his 
own anguished experience with Com- 
munism in education. Called as a 
witness before the Canwell Commit- 
tee in Washington State, Lane Sum- 
MERS told how his son, Thane, 
“brought up in a good American 
“indoctrinated with 
Communism” by professors under 
whom he studied at the State’s Uni- 
versity of Washington, left home to 
live with some of his radical men- 
tors, became an active member of the 
Communist Party and was at one 


home”, was 


September, 1948 * Vol. 34 797 








Lawyers in the News 


time arrested for overt acts in its be- 
half, and finally joined the Com- 
munist Abraham Lincoln brigade, 
recruited in the United States to 
fight for the Communist cause in 
Spain, where the young man lost his 
life. 

When the Legislature of the State 
of Washington last convened, it cre- 
ated by joint resolution of the Senate 
and the House an Un-American Ac- 
tivities Committee headed by Sena- 
tor A. F. 


Committee investigated a_ so-called 


Canwell. Last winter the 


“Pension Union” for alleged pro- 
Communist personnel and activity. 
Attack on the legality of the Com- 
mittee followed, in litigation which 
went to the State Supreme Court, 
where the Committee’s status and au- 
thority were upheld. Starting July 
15 the Canwell Committee instituted 
hearings to investigate Communism 
in the University of Washington. 
much 


This investigation aroused 


protest. 

SUMMER'S testimony, in which he 
told the tragic story of his own son 
and named members of the faculty, 
stirred controversy to white heat. 
[he named professors denied vehe- 
mently they had contributed to 
Thane’s conversion to Communism. 
When some of them were called be- 
fore the Canwell Committee for in- 
terrogation, their refusal to testify 
followed generally the pattern which 
has become familiar in Washington. 
President Raymond R.-Allen of the 
University issued a statement in 
which he said, in part: 

It should be understood that any 
action growing out of this investiga- 
tion must come from the University, 
which is the responsible administra- 
tive agency involved. Both the Uni- 
versity administration and the Board 
of Regents are keenly aware of their 
responsibilities in this regard and 
will take appropriate action only after 
a most thorough and searching exami 
nation of all the evidence at their 
disposal. 

It should be reemphasized that, in 
cases involving academic tenure, any 
persons whose permanent status is 
jeopardized by actions growing out of 
this investigation will be given full 
opportunity to be heard by a com- 
mittee of their colleagues under the 
provisions of the administrative code 
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of the University. 

Because of the seriousness of the 
charges growing out of this investiga- 
tion, it is especially important that the 
University observe to the letter the 
due processes that are precious not 
only to our academic traditions but, 
more importantly, to our American 
way of life. This will apply to the 
permanent disposition of Professor 
Phillips’ case. 

\ny findings of contempt of the 
State Legislature that may grow out 
of the testimony of faculty members 
before the Un-American Activities 
Committee will be treated by the Uni- 
versity as a separate question from the 
findings of the Committee. Laws of 
the State of Washington provide that 
findings of contempt are in the pro- 
vince of the Superior Court, and the 
University naturally will not take any 
action growing out of charges of con- 
tempt before they have been properly 
heard by the appropriate — legal 

agency. 

In a statement which he issued in 
connection with his interrogation by 
the Canwell Committee, SUMMERs 
placed emphasis on the right of the 
parents of students in State-support- 
ed universities to know whether they 
can depend on it that their sons and 
daughters will receive instruction 
that is consistent with the American 
system and does not inculcate Com- 
munism. After referring to the con- 
troversies which had raged in the 
press, SUMMERS said, in part: 


But in the forum of public opinion 
nobody has presented the right of 
parents in this State. 

The parents produce the pupils and 
the parents pay the professors. 

The parents have the right to place 
full faith in their University to protect 
their sons and daughters against a 
prejudiced indoctrination of Com- 
munist hatred with its distorted facts, 
deceptive practices and destructive 
objectives for world revolution. 

The parents have the right to rest 
in the confidence that their Univer- 
sity will guide their boys and girls 
toward realistic knowledge, sane think- 
ing, tolerant attitudes, useful effort. 
unselfish cooperation and _ spiritual 
aims—in short, toward cultured per 
sonality and modern citizenship. 

The parents have the right to put 
trust in their University to pass to 
their children that great inheritance 
of the distinctive American point of 
view with its traditions, laws and in- 
stitutions insuring personal freedom, 
recognizing individual dignity and 


opening personal opportunity to all 
for their conception and construction 
of some contribution to advanced 
civilization. 

The parents have a right to know 
about their University. 


SUMMERS has been a member of 
our Association since 1919, has long 
been active in the Seattle Bar Asso- 
ciation and the Washington State 
Bar, and was one of the earliest mem- 
bers of the Advisory Board of the 
JOURNAL, to which he has contrib- 
uted. (See “Legal Aid Survey in State 
of Washington”, 25 A.B.A.J. 750; 
September, 1939, and “Bigger Dues 
for Bigger Duty by Bar Associations”, 
32 A.B.A.]. 678; October, 1946.) On 
September 7 in Seattle he will be 
host to a luncheon conference ol 


the Advisory Board. 





® Recollections of a memorable con- 
test in which our Association made 
an “all-out” and effective effort were 
evoked when we read that Judge 
Edward J. Daty, of Connecticut, 
was a member of the three-judge 
tribunal which convicted and _ sen- 
tenced members of the Krupp family 
and officers of the Krupp companies 
for taking part in spoilation of Nazi- 
occupied countries. 

After his graduation from Cornell 
University in law, his admission to 
the Bar of Connecticut to practice 
law in Hartford, and his service as 
an officer in the Signal Corps in 
World War I, DALy became Assistant 
United States Attorney in 1922 and 
then was chosen as Attorney Gen 
eral of his State, in which post he 
served until 1937, when he was ap- 
pointed to the Superior Court of the 
State, in which post he is still per- 
forming his duties with distinction. 
DALY was born in Hartford in 1892. 


He had become a member of our 
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\ssociation in 1920 and was its Vice 
President for his State in 1935-36. 
\lthough he was a staunch and regu- 


lar Democrat, he enlisted in the fight 
against the “packing” of the Su- 
preme Court and served on our As- 
sociation’s Committee on Proposals 
\ffecting the Supreme Court and 
Other Courts of the United States 
during 1937-38 and 1938-39. He 
eained many friends and admirers 
in our Association, who became 
pleased by the recognition he re- 
ceived by being selected for judicial 
work abroad in the Krupp trials. 


Stephen 
LATCHFORD 


Dept. of State 


® The Aviation Adviser in the Office 
of the Legal Adviser retired from the 
Department of State on July 30, after 
forty-three years of government serv- 
ice. Secretary of State Marshall's let- 
ter of commendation attested LATcH- 
FoRD’s “loyal and notable perform- 
ance” during his thirty-seven years 
with the Department and called his 
going “‘a significant loss’”’. 

LLATCHFORD was born in Annapolis 
Junction, Maryland, in 1883. In 
1911, after six years with the govern- 
ment in Panama and the Canal Zone, 
he entered the Department of State. 
In 1920, he received an LL.B. and in 
1921 an LL.M. from the Washing- 
ton College of Law. He has long 
been the Department’s outstanding 
expert on the law pertaining to in- 
ternational aviation. ‘Throughout 
much of his service he has repre- 
sented the Department on interna- 
tional committees dealing with avia- 
tion and at international conferences 
having to do with the development 
of private and public international 
air law. 

He was appointed as a member of 
the United States Section, Inter- 
national Technical Committee of 


Aerial Legal Experts (CITEJA) in 
1934. In 1938 he became Chairman 
of the Section. He attended CITEJA 
sessions at The Hague in 1935, at 
Paris and Berne in 1936, at Paris and 
Bucharest in 1937 and at Brussels in 
1938. 

Through his work with CITEJA, 
LATCHFORD became one of the fore- 
most American authorities on mat 
ters relating to private international 
law. He was a member of the De- 
partment’s Committee on Interna- 
tional Civil Aviation in 1935-38 and 
Assistant Executive Secretary of the 
Interdepartmental Committee on In- 
ternational Civil Aviation during the 
same period. In June of 1937, he was 
sent to Dublin to complete negotia- 
tions for an air navigation agreement 
between the United States and Ire- 
land. In 1938 he was also a repre- 
sentative to the United States and 
Canada conference in Washington, 
and in Ottawa in 1939. He was Vice 
Chairman of the American delega- 
tion to the Fourth International 
Conference on Private Air Law in 
Brussels in 1938. In 1944 he was 
made a member of the United States 
Committee, Permanent American 
Aeronautical Committee. In 1944 
his experience in the drafting and 
negotiation of the bi-lateral aviation 
agreements which this government 
had concluded prior to 1938, and his 
detailed knowledge of the Paris Con- 
vention relating to the regulation of 
(to which the 
United States was not a party) and 


aerial navigation 
of the Havana Convention on Inter- 
national Civil Aviation in 1944, were 
invaluable to the United States dele- 
gation at the International Civil Avi- 
ation Conference in Chicago. 

From 1938 to 1943 LATCHFORD was 
Chief of the Aviation Section of the 
Division of International Communi- 
cations. When that Division became 
the Aviation Division, he was made 
Adviser on Air Law. In 1947 his 
position became a part of the Legal 
Adviser’s Office, but he continued to 
handle legal matters in the Aviation 
Division. 

He is a member of the District of 
Columbia Bar, and has contributed 
many articles on aviation law to law 





Lawyers in the News 


reviews and magazines. He has been 
appointed as one of the United States 
members on the Legal Committee of 
ICAO, which has undertaken both 
the work on private international 
air law previously done by CITEJA 
and the work on public international 
air law growing out of the continu- 
ing development of international 
aviation. 


Owen J. 
ROBERTS 


Harris & Ewing 


# The University of Pennsylvania, 
which has gone to Minnesota to 
obtain the youngest President in the 
history of the institution, has called 
on one of its most devoted alumni 
to return to its faculty as the Dean 
of its Law School at the age of 73. 
He will succed Dean Earl G. Har- 
rison, whose resignation, announced 
a few hours before the selection of 
Harold E. Stassen was made public, 
takes effect September 1. 

ROBERTS was graduated from the 
University with his B.A. degree in 
1896 and his law degree in 1898. He 
was successively an instructor,  as- 
sistant professor, and professor of 
law, for the twenty years until 1918, 
meanwhile achieving high reputation 
as a courtroom lawyer. Appointed 
to the Supreme Court of the United 
States by President Hoover in 1930, 
he served in the nation’s highest 
tribunal until he retired in 1945. 
He has been a life trustee of the 
University since 1943. In June he 
finished his term as President of the 
Pennsylvania Bar Association. His 
incisive address in that capacity, 
deploring the dangers of the cen- 
tralization of powers in the federal 
government and suggesting a consti- 
tutional amendment to define and 
limit the federal powers over the 
lives and property of citizens, was in 
our August issue (page 649) . 
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Pacific Settlement of Disputes in the Americas 


® The new American Treaty on Pacific Settlement, to be known as the ‘Pact of 


Bogota”, as it was signed in that city on April 30, represents the crowning achieve- 


ment of sixty years of continuous effort. A codification of the law on the subject was 


long overdue; the American example may well be followed soon by a similar agree- 


ment, or series of agreements, concluded under the auspices of the United Nations. 





# When the delegates of the Ameri- 
can states first gathered in Washing- 
ton in 1890, they approved a “Plan 
of Arbitration” which envisaged 
obligatory arbitration for disputes 
concerning the validity, construction 
and enforcement of treaties, and 
boundaries, territories, indemnities, 
the right of navigation, and diplo- 
matic and consular privileges. Ar- 
bitration in all other cases was to be 
optional; a nation could refuse to 
arbitrate any questions which in its 
judgment might imperil its inde- 
pendence. Though this treaty was 
hailed as proof of inter-American 
amity, it did not come into force, as 
the necessary ratifications were not 
deposited on time. 

At Mexico City in 1902, another 
treaty of compulsory arbitration was 
concluded. This secured the ratifi- 
cations of five Latin-American states. 
It contained also a proviso with 
respect to disputes which in the 
exclusive judgment of any interested 
nation affected its independence or 
national honor. But this exception 
could not be invoked in certain 
enumerated categories of disputes, 
such as those relating to boundaries 
or treaties. Another treaty of the 
same date, to which the United 
States and eight other states became 
parties, provided for the arbitration 
of all claims for pecuniary loss or 
damage suffered by their citizens. 

Following the lead taken by the 
United States in the so-called Bryan 
treaties, the Fifth Conference adopted 
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at Santiago, Chile, in 1923, a treaty 
which provided for the submission 
to a commission of inquiry of all 
disputes other than those affecting 
constitutional provisions or already 
settled by other treaties. The findings 
of a commission were to be con- 
sidered as reports and not as 
arbitral awards binding upon the 
parties to the dispute. By the Con- 
vention of Inter-American Concilia- 
tion of 1929, the commissions ol 
inquiry established under the 1923 
treaty were given, in addition, the 
function of conciliating the parties 
and effecting a settlement between 
them. Another treaty of 1929 pro- 
vided for the arbitration of questions 
of juridical character with the ex- 
ception of those which were within 
the domestic jurisdiction of any of 
the parties and of those which 
affected the interest of a state not a 
party to that treaty. The treaty was 
crippled by a profusion of reserva- 
tions; in particular, the United 
States’ reservation nullified the 
obligatory character of the treaty by 
requiring that in each case a special 
agreement shall be made, by and 
with the advice and consent of the 
Senate. 

The Rio de Janeiro Treaty of 1933 
supplemented the previous concilia- 
tion treaties with more detailed 
procedural provisions, and the pro- 
tocol of Montevideo of the same year 
provided for the immediate establish- 
ment of conciliation commissions. 
At Buenos Aires in 1936, the Treaty 


on the Prevention of Controversies 
was adopted, the parties to which 
bilateral 
mixed commissions with the duty, 
not of dealing with controversies 
which have already arisen, but of 
studying and eliminating, as far as 
possible, the causes of future con- 
troversies. Another treaty of Buenos 
Aires provided for mediation by an 
eminent citizen of an American 
republic, to be chosen in each case 
from a list prepared in advance. 
Other treaties of the same period 
reafirmed the obligations already 
adopted and provided for consulta- 
tion in cases of their violation. 
These prolific and super-imposed 


undertook to establish 


obligations have reached a_ point 
where a party desiring to postpone 
a settlement could forever invoke a 
new procedure before a different 
body, whenever the proceedings be- 
fore some other body were not 
favorable to it. The Gordian knot 
was cut by the Bogota Conference, 
which, on the basis of a study made 
by the Inter-American Juridical 
Committee, brought order out of 
chaos by adopting a new, closely-knit 
treaty which upon its ratification 
will replace all the previous agree- 
ments on the subject. 


Summary of the Provisions 
of the Bogota Pact 


The following summary provides an 
outline of the salient provisions of 
the pact and an evaluation of their 
significance: 


In Chapter I of the Pact of Bogota, the 
contracting states undertake to settle in- 
ternational controversies by regional pa- 
cific procedures established in that Pact, 
before referring them to the Security 
Council of the United Nations. Matters 
already settled by arrangement or by ar- 
bitral award “or which are governed by 
agreements or treaties in force” are ex- 
cepted from these procedures. No state 
shall be entitled to make diplomatic rep- 
resentations or to refer a claim of its na- 
tionals to an international Court, if 
these nationals “have taken steps to place 
their case before competent domestic 
Courts of the respective state”. The 
United States reserved the right to pro- 
tect its nationals, after local remedies 
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save been exhausted. 

Resort to procedures provided in the 
Pact is also precluded in matters which 
by their nature, are within the domestic 
jurisdiction of the state. “If the parties 
ire not in agreement whether the con- 
roversy concerns a matter of domestic 
jurisdiction this preliminary question 
shall be submitted to decision by the In- 
ternational Court of Justice, at the re- 
quest of any of the Parties.” As far as the 
United States is concerned, this pro- 
vision was nullified by a reservation 
which incorporates by reference the 
Connally Amendment to the American 
declaration accepting the jurisdiction of 
he International Court of Justice. Simi- 
larly Peru reserved for itself the right to 
define “domestic jurisdiction,” while Ar- 
ventina used this provision as an excuse 
or the rejection of all the provisions of 
the Pact on judicial and arbitral pro- 
cedure. 

The purpose of good offices, offered by 
one or more governments, or by one or 
more eminent citizens, is to bring the 
parties to a dispute together and to assist 
them in the resumption of negotiations. 
\ mediator—a government or an indi- 
vidual—assists the parties in settling 
their controversy by informal and con- 
fidential proceedings. If a mediator is 
not agreed upon within two months, or 
no solution is reached by mediation 
within five months after its start, resort 
should be made to other procedures. On 
the other hand, mediation procedure 
cannot be proposed when any other pro- 
cedure is in progress. 

The task of a Commission of Investi- 
gation and Conciliation is to clarify the 
points in dispute and to endeavor to 
bring about an agreement between the 
parties upon mutually acceptable terms. 
Che report and conclusions of the Com- 
mission have only the character of rec- 
ommendations. If there is no Permanent 
Conciliation Commission established by 
the parties of a dispute, the parties shall 
resort to a special panel of conciliators, 
consisting of individuals “who enjoy the 
highest reputation for fairness, compe- 
tence and integrity”, appointed by the 
contracting states, two from each coun- 
try. Each party designates from the 
panel two nationals of third states, and 
they in turn select the fifth member. 
The work of the Commission shall be 
completed within six months, unless the 
parties extend the period by mutual 
agreement. 








United States Reservations 
to the Pact of Bogota 

1. The United States does not under- 
dertake as a complainant state to 
submit to the International Court of 
Justice any controversy which is not 
considered to be properly within the 
jurisdiction of the Court. 

2. The submission on the part of the 
United States of any controversy to 
arbitration, as distinguished from ju- 
dicial settlement, shall be dependent 
upon the conclusion of a special agree- 
ment between the parties to the case. 

3. The acceptance by the United 
States of the jurisdiction of the Inter- 
national Court of Justice as compul- 
sory ipso facto and without special 
agreement, as provided in this treaty, 
is limited by any jurisdictional or other 
limitations contained in any Declara- 
tion deposited by the United States 
under Article 36, paragraph 4, of the 
Statute of the Court, and in force at 
the time of the submission of any case. 

4. The Government of the United 
States cannot accept Article VII relat- 
ing to diplomatic protection and the 
exhaustion of remedies. For its part, 
the Government of the United States 
maintains the rules of diplomatic pro- 
tection, including the rule of exhaus- 
tion of local remedies by aliens, as 


provided by international law. 











In conformity with Article 36 of the 
Statute of the World Court, the con- 
tracting states accept the Court’s com- 
pulsory jurisdiction over disputes of a 
juridical nature. Either party to a dis- 
pute may refer it to the Court, if the 
conciliation procedure does not lead to 
a solution. 

If the parties to a dispute so agree, the 
dispute, whether juridical or not, may 
be submitted to an arbitral tribunal. In 
addition, the contracting states have 
agreed to submit to arbitration any dis- 
pute previously submitted to the World 
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Court, in which that Court decided that 
it did not have jurisdiction, provided 
the dispute is not generally excepted 
from the provisions of the Pact (ques- 
tions of “domestic jurisdiction,” etc.) . 
But the United States reserved the right 
to require a special agreement between 
the parties in every case to be submitted 
to arbitration. 

The arbitral tribunal, unless the par- 
ties decide otherwise, is to be selected in 
whole or in part from the panel of mem- 
bers of the Permanent Court of Arbitra- 
tion (not the World Court, but the 
panel established under the Hague Con- 
ventions of 1899 and 1907). Elaborate 
provisions are made for the selection of 
arbitrators in case of disagreement, or 
where a party fails to make the necessary 
appointments. 

If a state fails to carry out a decision 
of the Court or of a tribunal, a meeting 
of Ministers of Foreign Affairs of the 
American republics shall precede any 
resort to the Security Council. 

In case the parties prefer a less bind- 
ing decision, they may, by agreement, 
request an advisory opinion of the 
World Court. Such request may be made 
through the Council of the Organization 
of American States, and will require en- 
dorsement by either the General Assem- 
bly or the Security Council of the United 
Nations. 

The Bogota Pact constitutes a vast 
improvement over confusing pro- 
visions of its predecessors. It pro- 
claims boldly the principle of obliga- 
tory settlement of juridical disputes 
by the World Court. Its value has 
been diminished, however, by the 
fact that several signatories made 
broad reservations. In view of the 
cordial relations among American 
States these reservations seem to be 
in most cases symptoms of a histori- 
cal hypochondria. In particular, the 
United States could have shown 
more faith in the inter-American sys- 
tem by accepting unconditionally all 
the obligations under this treaty. 
There was no necessity to transfer to 
that system the crippling reservations 
made at the time of the acceptance of 
the optional clause in the Statute of 
the International Court of Justice. 
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a New Officers of Our Association 


No opposing nominations having been filed, the elec- 
tion of those named by the State Delegates in Chicago 
last February will take place at our 7Ist Annual Meet- 
ing in Seattle, September 6-9. Those so chosen take 
office when the meeting adjourns. 

lo the office of President will come Frank E. Holman, 
of Washington State, a rugged practicing lawyer who 
has long been a leader in the Bar of his State and in the 
House of Delegates of our Association. We give first 
place in this issue to a “‘pre-induction” statement which 
he prepared for the JOURNAL in order to convey quickly 
to all our members his earnest plea for their concerted 
efforts in behalf of all-important objectives. It is a 
clarion call to all lawyers. 

Ihe gavel as Chairman of the House of Delegates 
will be taken for two years by James R. Morford, of 
Delaware, likewise from the ranks of those active at the 
Bar and experienced in the work of our Association. 

We are fortunate that Walter M. Bastian, of the Dis- 
trict of Columbia, and Joseph D. Stecher, of Ohio, will 
continue as Treasurer and Secretary, respectively. De- 
serving of still higher honors because of their long and 
exceptional service in their administrative posts, they 
have been glad to stay “‘on the job” at a crucial time in 
our Association’s finances and supervision. 

In the Board of Governors, Robert W. Upton, of New 
Hampshire, suceeeds Henry C, Hart, of Rhode Island, 
as member for the First Circuit; E. J. Dimock, of New 
York, takes the chair of Judge Deane C. Davis, of Ver- 
mont, for the Second Circuit; and George E. Brand, of 
Michigan, assumes the place which has been filled for 
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three years by Mitchell Long, of Tennessee, for the 
Sixth Circuit. In the Tenth Circuit, Alvin Richards, of 
Oklahoma, is already filling the vacancy caused by the 
death of William O. Wilson, of Wyoming, and will be 
elected to continue for a full term. A number of new 
State Delegates will become members of the House of 
Delegates when the Seattle meeting adjourns. 

For all who will have in their charge the work of ow 
\ssociation during the ensuing year, we bespeak the 
hearty and active support of our members throughout 
the country. 

To retiring President Tappan Gregory, of Illinois, and 
to Howard L, Barkdull, of Ohio, who leaves the chai 
of the House of Delegates, we express the gratitude and 
appreciation of our membership for work faithfully and 
competently done. Mr. Gregory will continue in the 
Board of Governors for a year and be a life member of 
the House of Delegates. Mr. Barkdull has highly im- 
portant duties as chairman of the new Committee on 
Scope and Correlation of Work. 

For all of us there is much to do. 


= Annual Meeting 

There is a phrase that recurs repeatedly in every 
issue of the JOURNAL but causes uneasy thinking when- 
ever we come upon it. When we read that a Bar Asso- 
ciation—including our own—has held, or is about to 
hold, its “Annual Meeting”, a lot of troubling notions 
rush into mind, although we have for them no ready 
answers. 

A great organization of the lawyers of a State, or 
of the nation, proclaims that it will hold its annual 
meeting! Do the disciplined, eager units of our adver- 
saries meet only once a year? ‘Testimony of those in- 
vestigating them is of almost daily meetings of leaders 
and key workers, very frequent meetings of groups, with 
rare lapses in the regimented attendance. There is a 
ruthlessness, too, about leadership and work; those who 
fail or lag are put aside, or worse. Can you imagine 
the opponents of law, free Courts, and the American 
form of government, holding an annual meeting? 

How can the lawyers of America cope with those 
who work day and night to destroy law and the very 
existence of our independent profession? By meeting 
once a year for good fellowship, speeches, resolutions, a 
dinner or two, and the election of some well-liked 
lawyer to the honor of being President of the Associa- 
tion for a year? 

It is true that although our Association holds an 
Annual Meeting, as it has done for seventy years, the 
House of Delegates since 1936 has held a busy two-day 
session at mid-year and the Board of Governors meets 
four times a year. Some State Bar Associations hold 
two meetings a year. Many local Bar Associations 
meet monthly, with special convocations when needed. 
In nearly all Bar Associations, various Committees and 
Sections carry on work from time to time during the 
year, looking toward a report to an annual meeting. 
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But these groups are made up mostly of busy lawyers 
engrossed in the incessant tasks of their own law prac- 
tice. Many Bar Associations have a journal or other 
publication which carries their message monthly to 
members. With our Association, the JOURNAL is 
the principal medium of this monthly communica- 
tion of the work and the particular objectives to which 
But the writing and re- 
search for these are done mostly by busy practicing 


the efforts are being directed. 


lawyers. 

In our Association and increasingly in others, full- 
time and expert staffs carry on a great deal of adminis- 
trative detail and render assistance to officers and com- 
mittees. The presidency of at least our Association has 
become perforce virtually a full-time job, with a bur- 
den of administrative duties as well as many speaking 
engagements. ‘The other officers give great amounts of 
time which often they can ill afford. All this repre- 
sents a great advance, mostly since the reorganization 
of our Association to a representative basis in 1936. 
But still the “build-up”, and a good deal of the plan- 
ning and work of ofhcers and staff, are directed toward 
an Annual Meeting, to climax an Association year. 

Can the oxcart of 1878 race the jet plane of today’s 
assaults on free governments? Can the casual volun- 
teers cope with the disciplined and the regimented who 
work day and night in our midst, against our form of 
government and our free institutions? Can an annual 
or semi-annual meeting of a minority of members suf- 
fice? In our individualistic profession, how many mem- 
bers are willing as yet to do more than pay Bar Asso- 
ciation dues to support the defense of the American 
system? What are the answers when so many lawyers, 
outside the integrated Bar States, are unwilling even 
to pay dues? 

We have put before you a lot of questions—we do 
not now suggest solutions or steps toward solutions. 
We cherish the Annual Meeting of our Association as 
its characteristic institution—a source of inspiration, a 
means of bringing lawyers closer together for common 
objectives. We do not here suggest anything better to 
put in its place. An improved organization of the 
lawyers of our country, a great utilization of their 
powers for effective action, seems to us imperative, in- 
escapable. When the Survey of the Profession has 
found and analyzed the facts, the task of bringing into 
being a still more effective organization is paramount. 

Meanwhile, our salutations to those stalwart and 
faithful members who are attending our 1948 Annual 
Meeting in Seattle! 


= Generous Gift to Our Association 

The gratifying word is given elsewhere in this issue 
that, through the testamentary benefaction of the late 
William Nelson Cromwell, of the New York Bar, our 
Association will receive from his estate about $450,000, 
“for its library and/or for research or exposition in 
law.” 
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Members of our Association will appreciate warmly 


this munificent gift for our work. That it was accom- 


panied by similar gifts to three other Bar Associations 


represented in the House of Delegates adds to its signifi- 
cance. We shall long honor the memory of the dis- 
tinguished lawyer who has given so generously from 
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the fruits of his success in our profession, to support 
and strengthen the work of the organized Bar in a 
critical era in our country’s history. 

As did the late Judge Erskine M. Ross, of Cali- 
fornia, Mr. Cromwell believed that the activities of 
our Association are important for the future of America 
and its independent profession of law. They manifested 
this confidence in a tangible and enduring way. We 
trust that their example will lead other members of 
our Association to recognize that it is a most appropri- 
ate object of their gifts and their testamentary bequests, 
small and large. The American Bar Association En- 
dowment offers an appropriate custody. What better 
can anyone do with money? 


a A Rising Tide of Public Discussion 


In order to maintain a proper attitude toward the con- 
ditions and problems which Ben W. Palmer began to 
discuss in our July issue (page 554), and toward the 
Supreme Court in view of those momentous problems, 
it is well to see them in true perspective. They are not 
problems which Mr. Palmer imagined or created. Their 
existence and their importance were common talk 
among judges and lawyers long before Mr. Palmer be- 
gan to write about them, and long before the recent 
developments brought them to the fore. They are not 
new; political scientists, juridical philosophers, and 
profound students of the law, have long dealt with such 
problems whenever they became acute. The present 
rising tide of discussion of them in relation to the 
Supreme Court is due to what they may portend as to 
our system of law and constitutional government at a 
time when our federal republic is already subjected to 
severe stresses and strains. 

What the JouRNAL has published, in Mr. Palmer’s 
series and from others of our profession, reflect what 
has been under discussion in all parts of our country. 
It is not limited to localities or regions, or to lawyers 
of particular stations in the profession or types of law 
practice. Some who have spoken and written on the 
subject have been pointed, personal, emphatic, impa- 
tient; Mr. Palmer has been objective, scientific, imper- 
sonal, intent on long-run perspective. His presentation 
has been admirably in the spirit stated in our July 
editorial (page 584): “Discussing Decisions of the 
Supreme Court.” 

In 1921 Mr. Justice Cardozo (at that time a judge 
of the New York State Court of Appeals) delivered the 
Depew Memorial Fund lectures at Yale University, 
which were published under the title of The Nature 
of the Judicial Process. In 1923 he delivered “‘as a 
supplement” the lectures which were published as 
The Growth of the Law. He took as a text for the 
later lectures the following sentence from Dean Roscoe 
Pound’s Interpretations of Legal History: 

Law must be stable, and yet it cannot 
stand still. 
He then pointed out that this paradox, this antin- 


804 American Bar Association Journal 






omy, is not peculiar to the law; it confronts us at every 
turn of life. It is the riddle of rest and motion, stability 
and change, and human kind has need of both. The 
problem is to find a middle course, a sound path of 
accommodation and reconciliation. These distinct 
tendencies, though they pull in opposite directions, he 
said, must be harnessed together and made to work in 
unison. 

Judge Cardozo warned most solemnly that those 
who heed and yield to one of these tendencies without 
honoring the other will lead their followers astray. 
The victory in a free society, he said, cannot be for 
the partisans of an inflexible logic nor yet for the 
levelers of all precedent, but for those who shall find 
and know how to fuse these two tendencies in adapta- 
tion to an end as yet imperfectly discerned. He con- 
cluded his last lecture with these words which have 
an apt message for today: 

We have had Courts and recorded judgments for cen- 
turies, but for lack of an accepted philosophy of law, we 
have not yet laid down for our judges the underlying and 
controlling principles that are to shape the manner of their 
judging. .. . I feel very profoundly that at the root of 
many of our troubles is the need of a better understanding 
of the existence of this problem, if it is too much to hope 
just now for a better understanding of the answer. I feel 
very profoundly that much of the criticism of Courts and 
many of the blunders of Courts have their origin in false 
conceptions, or at any rate in varying conceptions, of the 
limits of judicial power, the essence of the judicial function, 
the nature of the judicial process. We may not hope to 
eliminate impatience of judicial restraint, and even revolu- 
tionary encroachments upon the integrity of judicial power, 
till we settle down to some agreement about the things 
that are fundamental. 


The summons to this better understanding still presses 
for an answer. 

Sir Frederick Pollock stated aptly the rule consistent 
with a government of laws, by which it seems to us that 
judges would wisely be guided, when he wrote: 

Judges are indeed bound to find some rule for deciding 
every case that comes before them, but they must do it with- 
out contradicting established principles, and in conformity 
with the reasons on which previous decisions were founded. 
They may supplement and enlarge the law as they find it, 
or rather they must do so from time to time, as the novelty 
of questions coming before them may require; but they 
must not reverse what has been settled. Only express legis- 
lation can do that. 

In the presence of this ground-swell of discussion 
raging around the great Court as again a “storm cen- 
ter” (in Holmes’ phrase), we remind of the traditional 
duty of lawyers to read, think, and lead. Our venera- 
tion for the Court as an institution is instinctive; our 
concept of its role in our federal system is ingrained. 
Space is not available, and there would not be need, 
for a full re-survey of the history of legal thought on 
these subjects; but we ought not to neglect nowadays 
what has been written by our most enlightened legal 
scholars within the past few decades. With this in mind, 
we are listing, at the end of our “We Recommend” col- 
umn on page 000, several books which as collateral read- 
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ing would give background and perspective for the mo- 
mentous problems illumined by Mr. Palmer, whose 
discussion of ‘Judicial Self-Restraint or Abdication” 
in this issue is the third in his series. 


= Pending Amendment to the Constitution 


(he changes in political alignments and probabilities 
may well lead to the early ratification of the constitu- 
tional amendment which the Congress submitted to 
the States to limit future Presidents to two terms in 
office. The lawyers and people in States which have 
not ratified should give thought and attention to the 
question whether they now wish their State to approve 
this change in our organic law. 

I'wenty-one States have ratified; the favorable action 
of fifteen more States will make the amendment effec- 
tive. Of the southern States, only Virginia and Missis- 
sippi have ratified. Oklahoma is the only State which 
has actually refused ratification but it may still vote 
to ratify. 

The American tradition long regarded two terms as 
a wise limitation on tenure in the presidency. Many 
thoughtful people are coming to the view that a single 
term of six years would have advantages, in view of the 
great burdens of the office. Study of what has befallen 
incumbents during the latter part of second terms 
(U. S. Grant, Grover Cleveland, Theodore Roosevelt, 
Woodrow Wilson, to go no further) may give support 
to this view. 

But this specific proposal before the States and the 
people is a limitation to two elective terms . The two- 
term tradition having been disregarded, is no longer ef- 
fective as unwritten law. If the restriction is desired, it 
needs to be made a permanent safeguard by constitu- 
tional limitation. The considerations which have with- 
held ratification in States needed to make up the further 
fifteen may no longer be operative. In any event, par- 
tisan considerations have lost force and ratification can 
and should be considered on its merits, perhaps in con- 
nection with the election of State legislatures this fall. 





° ° From a Member of Our | 
| Editorial jovisory BOARD | 





a The Lawyer’s “Entire Devotion” 
to His Client 

Lawyers, in a way, are like bankers. A banker handles 
other people’s money; a lawyer, other people’s troubles. 
My point is: Both are engaged in vicarious business. So 
are priests and clergymen, but here there is a pointed 
difference. A priest or a clergyman takes no fees. He 
lives on a salary. His loyalty runs, not to the particular 
parishioner whose joys or troubles he is busy with, but 
to his church. A lawyer, on the other hand, owes his 
first loyalty to his client. It is his duty to bend the law, 
as best he can, within the limits of propriety, to the 
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service of his client. Of course it is his duty to advise 
his client to obey the law, as it is the office of the priest 
to dissuade his parishioners from sin; but the lawyer 
and the priest approach this duty from different direc- 
tions. The lawyer’s duty is to bend the law to the client. 
The priest does not undertake to bend the church to 
the parishioner. The church comes first. The lawyer's 
official duty requires him to put his official loyalties, 
those he owes to the Court, the embodiment of the law, 
second. 

Lord Brougham made the classic, because it is the 
most extreme, statement of this paradoxical duty. In 
his defense of Queen Caroline, Brougham told the 
House of Lords: “I once before took occasion to remind 
your Lordships, which was unnecessary, but there are 
many whom it may be needful to remind, that an ad- 
vocate, by the sacred duty which he owes his client, 
knows in the discharge of that office but one person in 
the world—that client and no other. . . . Nay, separating 
even the duties of a patriot from those of an advocate, 
and casting them if need be to the wind, he must go 
on reckless of the consequences, if his fate it should 
unhappily be to involve his country in confusion for 
his client’s protection.” (Quoted by Lord Macmillan 
in his Law and Other Things, page 195.) 

A paradox is an unsteady guide. The duty Brougham 
owed to his country to owe an even higher duty to his 
client has led the Bar at times to the point where some 
lawyers forgot that there was a conflict between the 
two duties. For Brougham’s doctrine has been prac- 
ticed as well as preached. Speaking of the New York 
Bar after the close of the Civil War, Mark Howe says 
(Harvard Law Review; May, 1947): 

Its morality and its principles descended to the level of 
the men by whom it was employed, and among the employ- 
ers neither principle nor morality was evident. As a conse- 
quence, the lawyers lost the persuasion of their ancestors 
that the profession possesses other responsibilities than 
those owing to their clients . . . the leaders at the New 
York Bar had lost all sense that the law was for them what 
the church was for the clergy. 

The Canons of Ethics make no attempt to resolve the 
conflict. Indeed, the very basis and boast of the Canons 
is loyalty to the client. The Fifteenth says: ‘““The lawyer 
owes ‘entire devotion to the interest of the client, warm 
zeal in the maintenance and defense of his rights and 
the exertion of his utmost learning and ability’, to the 
end that nothing be taken or be withheld from him, 
save by the rules of law, legally applied.” To be sure, 
the Canons prescribe limits, but the limits which they 
set to this “entire devotion” bear only on the manner 
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of its performance. With one exception, no other duty, 


no other loyalty is suggested. A lawyer swears to support 
the Constitution. The Constitution is sound law and 
good politics, but it can scarcely be called a competent 
guide to the practice of law. 

Whole-hearted devotion to the interests of anothei 
is a perilous undertaking. Vicarious action tempts a 
man too far from himself. Men will do for others what 
they are not willing to do for themselves—ignoble as 
well as nobler things. There is manifest danger in trying 
to identify yourself with another, which no injunction 
that you are to go about it in a decent way will ever 
quite remove. 

The fact is, this ‘entire devotion” is not entire—not 
anyhow in the sense that the Canons of Ethics assume. 
The full discharge of a lawyer’s duty to his client con- 
tains a second paradox. An entire devotion to your cli- 
ent’s interest requires you to withhold something. If a 
lawyer is entirely devoted to his client, his client re 
ceives something less than he has a right to expect. Let 
me give two examples of lawyers. They were contem 
poraries, and they differed in many other respects. Pos- 
sibly they had but this one trait in common. One was 
Brandeis. ‘““The trouble with Mr. Brandeis is that he 
never loses his judicial attitude toward his clients. He 
always acts the part of a judge toward his clients instead 
of being the client’s lawyer, which is against the practice 
of the Bar.’ This remark is ascribed to Austen G. Fox, 
and it loses nothing in Fox’s obvious disapproval. (Ma- 
son’s Life of Louis D. Brandeis, page 506.) The othe 
is Frederick P. Fish. He would never own any stock in 
a client corporation. He said that he “never invested 
in a client”. He would no more do that than a judge 
would hold stock in a corporation which was a party 
in a case before him. 

Neither Fish nor Brandeis could have given their 
clients the full measure of their services if they had not 
detached themselves. Thereby they were able to offer 
their clients what they had come to get—advice and 
counsel from someone above the turmoil of their trou- 
bles and far enough outside them to see them as a case 
and not as a cause. By not putting their emotions as 
well as their minds up for hire, they saved, for the 
client as well as for themselves, the expense and waste 
of spirit which some lawyers confuse with devotion. 

There is authority for such detachment. It is not 
Christian. Nor is the practice of law a characteristically 
Christian pursuit. The practice of the law is vicarious, 
not altruistic. We have to go back of Christianity to 
Stoicism for the detachment which is necessary to per- 
mit the lawyer to best serve his client. E. R. Bevan, in 
his Stoics and Sceptics, which you will find quoted in 
Toynbee (Vol. VI, pages 146-7), summarized the Stoic 
faith as follows: 

The Wise Man was not to concern himself with his 
brethren . . . he was only to serve them. Benevolence he 
was to have, as much of it as you can conceive; but there 
was one thing he must not have, and that was love. He 
must do everything which it is possible for him to do, 
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shrink from no extreme of physical pain, in order to help, 
to comfort, to guide his fellow men, but whether he su 
ceeds or not must be a matter of pure indifference to him. 
If he has done his best to help you and failed, he will be 
pertectly satisfied with having done his best. The fact that 
you are no better off for his exertions will not matter to him 
at all. Pity, in the sense of a painful emotion caused by 
the sight of other men’s suffering, is actually a vice... . In 
the service of his fellow men he must be prepared to sac- 
rifice his health, to sacrifice his possessions, to sacrifice his 
life; but this is one thing he must never sacrifice: his own 
eternal calm. 

A counsel of perfection, but none the less valid. If a 
lawyer is to be the best lawyer he is capable of being, 
and discharge his full duty to his clients, here in the 
Stoic sage is his exemplar, and here in Stoicism the 
philosophy, to eke out the shortcomings of the Canons 
of Ethics.*Let him be a Christian if he choose outside 
the practice of the law, but in his relations with his 
clients, let him be a Stoic. 

CHARLES P, Curtis 
Boston, Massachusetts 





Editor to Readers | 





Ordinarily we do not comment on, much less pose 
questions as to or express doubt or disagreement con- 
cerning, an editorial contributed to these pages by a 
member of our Advisory Board. That valued adjunct 
of the JOURNAL is made up, as it should be, of men of 
highly diversified opinions and angles of relationship 
to our profession. Collectively, they give us invaluable 
opinion and judgment on vital matters referred to 
them; but we have also invited them individually to 
speak their own minds, each upon his independent 
responsibility and over his signature. Neither the Ad- 
visory Board as a whole nor the Board of Editors are 
answerable, beyond the point that the latter sees to it 
that the subject-matter is worthy of our space and the 
exposition of it such as to deserve the attention and 
thought of our readers. 

For this issue, Charles P. Curtis, of Boston, has 
contributed an editorial which is highly important as 
well as challenging, even provocative. He has framed 
anew in its sharpest form one of the cardinal and basic 
ethical issues as to our profession and the individuals 
who have taken its oath and submitted to the governance 
of its Canons. Mr. Curtis is a lawyer of notable accom- 
plishments, one of our most independent and intrepid 
thinkers, well remembered as the author of Lions Under 
the Throne, a significant study of the Supreme Court 
of the United States which was reviewed in 33 A.B.A.]. 
343; April, 1947. His present contribution goes to 
fundamentals of an issue which, we think, is bound 
to be considered by the appropriate agencies of the 
Survey of the Legal Profession, particularly the fine 
group which, under Judge Orie L. Phillips, is re- 
examining professional ethics and discipline. 
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It will be well if the editorial also stimulates thought 
and discussion among lawyers. Because that is Mr. 
Curtis’ wish as well as his purpose in writing, we 
comment on his thesis. We think that some lawyers will 
not understand it, and will conclude that there is a 
non sequitur, even a conflict, between his preliminary 
statements and his conclusions. Most or many lawyers 
will not accept readily his assumptions or his final 
judgment, without making their own substantial res- 
ervations. 

Mr. Curtis says that “A lawyer owes his first loyalty 
to his client”, that his “official duty requires him to 
put his official loyalties, those he owes to the Court, 
the embodiment of the law, second”, and that he owes 
“to his country an even higher duty to his client”. In 
the lawyer-client relationship, the individual lawyer’s 
prime duty is to serve his client’s cause faithfully and 
avoid disloyalty to it; but under our American system 
is not the lawyer an officer of the Court, a miniwer 
of justice under the law, and is not his faithful service 
of his client to be looked on as a part of the means of 
assuring justice and the client’s right in a Court which, 
for better or for worse, embodies the law and the 
common weal? 

Collectively, through their organizations, the lawyers 
have long been accustomed to put the public interest 
in first place and to serve their own interests as a 
profession only to the extent consistent with the public 
interest. That question, if any remained, was settled 
by the 1936 amendment of Article I of our Association’s 
Constitution. But do legal ethics, Stoic philosophy, 
or Christian morality, impose a duty to clients that 
transcends all obligation to the Court and to law and 
justice? Lord Brougham’s observation as to an ad- 
vocate’s duty has often been read in America with a 
sense of shock, particularly by the public-minded among 
our younger lawyers. But in the context in which Lloyd 
Stryker put it recently in his great portrayal of Erskine 
in For the Defense (reviewed in 33 A.B.A.J. 807; 
\ugust, 1947), the statement arouses a greater accord. 
Sir Norman Birkett’s statement of an advocate’s duty 
thrilled those who heard or read it (34 A.B.A.J. 4; 
January, 1948). But under modern conditions of law 
practice, a “business” or “family” lawyer often serves his 
client and the Court best if he is open-minded, objective, 
even judicial, in his advice in his own office. He can 
there sort out and sift out the facts, determine the 


applicable law, and tell what a Court would or should 


do, quite as fairly and competently as could a judge 
in the hurly-burly of courtroom trial. 

If Mr. Curtis means to assert the duty of the lawyer 
to champion and maintain unflinchingly his client's 
interests aginst erroneous judgment or abuse of dis- 
cretion by a Court or agency, and against a weak or 
timid Court subject to political or ideological influences, 
and against governmental encroachments on right and 
justice, and against public opinion aroused by “pressure 
groups” or agitators to deny “the rudiments of fair 
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play”, there will be hearty agreement and approval 
of such a concept of loyalty and duty. In such instances, 
there is no conflict of loyalties, because the duty owed 
the client is the duty owed to law and justice, to God 
and the God-given rights of human beings. 

Mr. Curtis’ conclusion that a lawyer owes his client 
detached, calm, and unemotional judgment will evoke 
no challenge. Everyone owes that to himself and to his 
neighbor. The lawyer, like the doctor, sometimes “must 
be cruel only to be kind”. And in this there is no 
conflict of loyalties, no difference between Stoic and 
Christian teaching. 

When considering these professional relationships, 
it may be well to recall and remember their evolution. 
As we read the history, lawyers succeeded the patroni, 
who in turn had succeeded the priests, and something 
of the original relationship has always remained. When 
the law became separated from the mystical and litur- 
gical and was made a public matter, its administration 
came under the control of public officers. The priesthood 
was then no longer looked to for counsel and rulings, 
but men of learning and experience became patrons 
of less experienced citizens. In time these men who 
acted for and advised others developed into a profession. 
At first it was considered contrary to public policy 
to accept payment for professional services. In time 
the practice of accepting honoraria, and then fees, be- 
came common. 

But a lawyer never was and never should be con- 
sidered as a hireling. A lawyer should never allow his 
sympathy, emotions, altruism, or views of public ques- 
tions, to be hired; he presents his client’s case, not his 
own views. Lawyers are engaged or retained; they are 
not hired. It is their duty to advise and speak for their 
clients in legal matters; they must always be faithful 
but never subservient to any. During the Commercial 
Age—which now seems drawing to a close—even the 
profession did become considerably commercialized, 
as Mr. Curtis points out. And many fell into the error 
of thinking of the relationship between client and 
attorney as one of employment. Even Mr. Curtis uses 
the word hire. The apparent conflicts of loyalties which 
disturb him and others are all dissolved if we hold fast 
the conviction that the lawyer is a minister of Court 
and of law and justice and that those whom he serves 
are clients and not employers. 

We trust that the foregoing has, at risk of length, 
served to emphasize the current importance of the 
issue posed so simply but brilliantly by a valued 
member of our Advisory Board. The subject is worth 
whatever space it takes. The JOURNAL aspires to be the 
“Voice of the Profession” through the “Views of Our 
Readers”, not because of the considered declarations 
of its editors or its contributors alone. In this era 
when too many lawyers become timid and truckling to 
government, to subservient judges, to easy ways of 
living along lines of least resistance, to synthetic public 
opinion, to what they lament as “the spirit of the 
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times’”—and to clients likewise affected—it may be 
stimulating and wholesome to read and ponder a re- 
assertion of Stoic philosophy. We cannot too often 
reassert and manifest the spirit which Tennyson put 
in the mouth of Ulysses: 

Strong in will, to strive, to seek to 

find, and never to yield. 

* * * * * 

The Supreme Court of the United States has not 
yet acted on the proposed “condemnation rule” for 
government taking of lands, which the Court’s Advisory 
Committee submitted to it for consideration as an 
addition to the Rules of Civil Procedure. The proposed 
rule was not put in final form and submitted to the 
Court a sufficient length of time before the recent term 
ended to permit the Court to consider and act upon it. 
The rule has been extendedly and thoroughly consid- 
ered by the Advisory Committee, in the light of the 
views expressed and the suggestions submitted by judges, 
Bar Associations, and interested lawyers; and the whole 
process of perfecting the contents and wording of the 
rule has been carried forward in the usual manner for 
several years under the chairmanship of William D. 
Mitchell, Reporter Charles E. Clark, and the Advisory 
Committee, with full and repeated opportunity for the 
presentation of all views and suggestions, with a con- 
siderable volume of discussion since 1946 through the 
columns of the JouRNAL (see 34 A.B.A.J. 444; June, 
1948). The draft sent out on April 27 to a selected list 
of judges, lawyers, etc., was only to give an opportunity 
for a final “look-see” by those who had manifested an 
active and helpful interest in the matter. If the Su- 
preme Court proceeds with the submitted draft as it 
has done heretofore, its members will consider the draft 
during the summer and act on it after the Court re- 
convenes in October, in time to lay it before the new 
Congress in January. Meanwhile, our Association's 
Section of Real Property, Probate and Trust Law has 
placed the draft on its program for discussion in Seattle, 
and it is hoped that some members of the Advisory 
Committee will attend. 

* * * * * 

There are evidences that recent and current issues of 
the JOURNAL contain numerous articles, editorials, etc., 
which receive consideration and elicit comments from 
editors of newspapers and magazines if they are brought 
to attention by personal letters from members of our 
We have instances of this each month. 
After all, it is even more important that JOURNAL ar- 
ticles shall be known of and read by the general public 
than by our own members. Other media have many 
thousands, even millions, of readers; the JOURNAL has 
about 42,000. Our “Marked Copy Service”, noted on 
page 838 of this issue, enables our readers to bring to the 
attention of editors of their acquaintance the contents 
of articles which advance the Association’s objectives. 

* * * * * 

There has been much debate about artificially-colored 

vs. pallid food products; e. g., oleomargarine, raspber- 


Association. 
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ries, and the like. Misbranding and adulteration are 
banned. As to the enforced reorganization of the han- 
dling of political conventions, etc., we ask: What will be 
the reaction of voters to political leaders who appear 
on television in artificial coloration, at party conven- 
tions and in campaigning? Will they take kindly to 
chairmen, United States Senators, State leaders, even 
candidates, who come before the camera with wrinkles 
removed, chins retouched, hairlines straightened, and 
pancake make-up? Artificial coloration and misrepre- 
sentation of candidates and campaigners may be re- 
sented. As to contrasts between American national con- 
ventions and Canadian party “conferences”, to which 
we referred at page 708 of our August issue, we note 
that at the great gathering of about 3500 delegates of 
the Liberal party in Ottawa in August, a Scottish bag- 
pipe corps entered the meeting place in the interests of a 
candidate for the party leadership who is of Scottish 
ancestry and name. Newspapers report that the or- 
ganized demonstration was quickly silenced. 
* * * * * 

For readers who wish to keep continuously informed 
as to events and trends in the United Nations and inter- 
national affairs, a subscription to the United Nations 
Bulletin will be helpful. It is published twice a month 
and contains many informative articles and authorita- 
tive messages as well as photographs. The subscription 
price of $3 a year should be sent to the Sales Section of 
the United Nations at Lake Success, Long Island, New 
York. 

* * * * * 

Improvements accomplished in the administration of 
justice are receiving increased and most helpful atten- 
tion in the national magazines. The August issue ol 
Reader’s Digest contains, under the title of “Uncle Sam 
Modernizes His Justice’, a vivid and most readable 
account by Frederic Soudern, Jr., of the workings of 
pre-trial procedure in the United States District Court 
for the District of Columbia, under the indefatigable 
Chief Justice Bolitha J. Laws, of our Advisory Board, 
and his associates, The narration is one which is bound 
to make a highly favorable impression on millions of 
non-lawyer readers. To the lawyer generally, the article 
may seem to be unfortunate in its implication of a lack 
of pre-trial procedure in State Courts. In too many 
commonwealths this is thus far true, but there are shin- 
ing instances to the contrary. The article seems also to 
place perhaps undue emphasis on the settlement of cases 
as resulting from pre-trial procedure. The narrowing ol 
the issues and the disclosure of evidence often do lead 
litigants and their lawyers to form an impression as to 
their chances on a trial and so to conclude that they can 
work out a determination as well as could a Court and 
jury, and sooner and at less cost; but the disposition 
of parties to settle suits if they can, rather than try them, 
has seemed to many to be an incident of “the spirit 
of the times”, which pre-trial sifting out of issues and 
evidence may accelerate but does not create. In any 
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event, the Reader’s Digest article is a great and timely 
service to our profession and the public. We have heard 
that it may have been brought about largely by Judge 
\lfred P. Murrah, Chairman of our Association’s Sec- 
tion of Judicial Administration. 

* * + * * 

“Man proposes, but God disposes.” Sydney Smith 
had been a member of the Supreme Court of Mississippi 
since 1909, its Chief Justice since 1912. Born in 1869, 
he had begun to look forward to retirement in 1950. 
In 1935 he became a member of our Association and in 
1937 a member of the Council of the American Law In- 
stitute, where his learning in the law and his deference 
to others’ views were highly respected. During the 
crucial year of the reorganization of our Association in 
1935-36, he gave friendly and sound counsel that was 
needed. The JourNnat had expected ere this to publish 
a portrait and sketch of him in our series as to State 
Chief Justices. Possibly turbulent political events in 
Mississippi delayed those who were assembling material 
for us. On July 24 Chief Justice Smith died. Because 
the JOURNAL lacks space for necrology and our series is 
devoted to incumbents, our sketch of him will not be 
published. But we enter here this minute of our appre- 
ciation of him as a stalwart, patriotic and sensible 
\merican jurist and co-worker, and our regret at his 
passing. 

* * * . + 

Before investigating committees of the Congress and 
State legislatures a great number of witnesses have re- 
peatedly refused to answer questions as to whether they 
were members of the Communist Party, on grounds 
reiteratedly based on the First and Fifth Amendments of 
the Constitution and on an assertion that to answer 
would be “‘self-incriminating” and would tend to de- 
grade. Some citizens who may not have thought the 
matter through have publicly maintained that a com- 
mittee inquiring as to the need for legislation or en- 
gaged in drafting it has no right to ask and find out 
whether a person testifying before it is or is not a mem- 
ber of the Communist Party or any other party. We do 
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not think that such assertions of constitutional right or 
of propriety are well-founded or legitimate. How a man 
votes is his own business; his exercise of the franchise is 
protected. But we do not believe that any present or 
former employee of government, or any professor or 
teacher in a tax-supported institution, or any other per- 
son whose acts have made him a subject of public in- 
quiry, or in fact any registered member of any party, 
has a right to refuse to tell whether he was and is a 
member of this or that political party. “Self-incrimina- 
tion” could be involved in answering only if his party 
activities had gone beyond acts lawful for party mem- 
bers. In particular, we think the American people have 
a right to know whether present or former officers or 
employees of their government do belong or have be- 
longed to the Communist Party. Winston Churchill 
gave the House of Commons in 1946 the essence of the 
sound reasons: 


Many countries seek information about the affairs of 
other countries. There is nothing new in that. But the 
difference between the Soviet system and the others is that 
in the Communist sect it is a matter of religion to sacrifice 
one’s native land for the sake of the Communist utopia 
People who are infected with this disease will not hesitate 
for a moment to betray their country of its secrets. It is one 
of the peculiarities which renders Soviet espionage so 
dangerous. 


The report of Canada’s Royal Commission, made up 
of distinguished judges who investigated the spy ring in 
Ottawa which was closely aligned to the disloyal groups 
now being revealed in the United States, commented on 
the character of the proved betrayals in Canada: 


Perhaps the most startling aspect of the entire fifth col- 
umn network is the uncanny success with which the Soviet 
agents were able to find Canadians who were willing to 
betray their country and to supply the agents of a foreign 
power with secret information to which they had access 
in the course of their work, despite oaths of allegiance, of 
office, and of secrecy which they had taken. 

Many of the Canadian public servants implicated in this 
espionage network were persons with an unusually high 
degree of education . . . persons of marked ability and 
intelligence. 


MANUSCRIPTS FOR THE JOURNAL 


® The Journal is glad to receive from Association members any manuscript, material, or suggestions of items, 
for consideration for publication. Preponderantly, our columns are filled with articles planned and solicited by 
members of the Board of Editors or Advisory Board or written by them; but each issue contains articles se- 
lected from those submitted to us by others. With our limited space, we can publish only a few of those sub- 
mitted; but every article we receive is considered carefully by members of the Board of Editors unless for some 
reason it is plainly unsuited for our publication. Articles in excess of 3000 words including footnotes 
cannot ordinarily be considered; exceptions are sometimes made as to solicited contributions. Communica- 
tions from members on subjects of interest to the profession are invited, and will be published if and when 
our limited space permits. They should not exceed 300 to 350 words in length; if they do, the Board of 
Editors may reject or condense. The facts stated and views expressed in any article identified with an 


individual author are upon his responsibility. 


As the work of the Board of Editors is carried 6n by men who are widely separated in distance and busy 
in their own professional pursuits, time often elapses before a decision can be made as to whether a prof- 
fered article is acceptable and space can be made available for it. We cannot assure that submitted manu- 


scripts not accepted will be returned, although that may usuaily be done. 
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® Another Association year is slip- 
ping away into the past. It has left, 
I hope, some mark of progress, how- 
ever faint, upon the course we fol- 
low as we move down the vista of the 
years. 

We have hoped great things. Some 
have been accomplished. In other 
ways achievement has not kept pace 
with expectation, This is as it should 
be. We have kept our sights high, 
our standards aloft. It is well that 
we never admit complete satisfac- 
tion with what we have done, that 
we keep our aims beyond reach. 

Though the record of the year 
perhaps does not justify trumpet 
blast, still there have been good days 
and entries on the page upon which 
we may look with reasonable satis- 
faction. It is not for me to catalogue 
these things. Two or three only com- 
mand the briefest word: 


We have increased our member- 
ship. 

We have lived within our means. 

We have reserved a little for needs 
that lie immediately ahead. 

We have established for the first 
time a comprehensive pension plan 
for the members of our loyal staff. 
A carefully-drawn document has 
been duly executed and the funds 
called for during the first year have 
been properly set apart and allo- 
cated, 

The JouRNAL has been brought to 
a high point in quality of content 
and interest and influence. 

For me, as you must know, the 
year has been filled with unforget- 
table incident and delight. It has 
been stimulating and inspiring to 
exercise the privilege of speaking for 
our great Association in many cen- 
ters throughout the country, to be 


A Sound Starting Point for Studying Law 


® The announcements bulletin of 
the College of Law of the University 
of New Mexico contains appropriate- 
ly, on the page opposite its frontis- 
piece, the following excerpt from 
Judge Robert N. Wilkin’s Eternal 
Lawyer (The Macmillan Company, 
1947; page 208): 


What a man is depends on his phil- 
osophy of life. And what kind of law- 
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yer a man is depends on his philoso- 
phy of law. His temperament and 
talents are of course part of his make- 
up and largely affect his action and 
the reaction of life on him. But his 
basic character as lawyer, the weight 
and color of his influence, depend on 
his idea and ideal of the law, its origin, 
function and purpose. His conception 
of the law is affected moreover by his 
conception of government, his theory 
of the state, its nature and purpose. 


welcomed as your representative with 
unfailingly gracious and generous 
hospitality by the Bar of the nation 
and to be allowed to listen and learn 
and, perhaps, play a very small part 
in the magnificent work of the organ- 
ized Bar everywhere. 


Tomorrow I leave again for the 
East and then, after a few days at 
home, turn once more westward to 
convene with you at length in Seattle. 


The annual meeting is always the 
climax of the year. We shall find ou 
matchless hosts of rare spirit, gen- 
erous in ministering to our needs, 
thoughtful and considerate. We shall 
profit much as we listen to the re- 
ports of our Sections and Commit- 
tees, and hear the learned word and 
brilliant comment of our distin- 
guished guests. And we shall enjoy 
once more the incomparable pleasure 
of renewing those friendships that 
mean so much. 


Now, I must take my leave. Fo 
your patient support I am most 
grateful. May you know health, hap- 
piness and prosperity in full measure 
over the years and may it be my 
great good fortune to continue my 
association with you in the American 
Bar enterprise for many years to 
come. 


And all these ideas, conceptions, and 

attitudes are controlled in last analysis 

by his belief as to man’s essential na- 

ture, his relation to his fellows, and 

his place and purpose in the world. 

Has there been a sounder and 
more salutary statement of funda- 
mental philosophy which should be 
ingrained in the heart, mind and 
soul of the young lawyers everywhere 
in America? 
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THE CONGRESSIONAL ReEcoRD for 


\ugust 4 contains (pages A-5074 to 
\-5078) a revision of the proposed 
\dministrative Practitioners’ Act 
sponsored by our Association (for 
original text see 33 A.B.A.J. 307; 
\pril, 1947) to regulate admissions 
io practice before federal administra- 
tive agencies and put beyond perad- 
venture the right of lawyers so to 
practice without submission to agen- 
cy discretion, A full and complete 
explanation is given, both of the Act 
and the changes in it. The material 
is shown as an “extension of remarks’”’ 
rather than as a report by the House 
of Representatives’ committee, be- 
cause of the fact that the committees 
have, during the recent extraordinary 
session of Congress, been closed to 
any matters save those designated as 
“emergency” by the leaderships. ‘This 
publication will, however, serve 
much the same purpose for expedi- 
ted action as to the bill when the 
8lst Congress comes in next January, 
and will enable our Association’s Sec- 
tion of Administrative Law and 
Committee on Unauthorized Practice 
to proceed with their efforts to ob- 


tain support for the measure. 


THE TIME-HONORED OFFICE of jus- 
tice of the peace has been abolished 
in New Jersey, with its place taken 
by municipal and local Courts of 
limited civil and criminal jurisdic- 
tion given to county Courts. All 
Courts below the level of the county 
Courts are thus reorganized into the 
integrated system and subjected to 
rules made by the State’s new Su- 
Court. Appointments of 
magistrates for the new Courts, in 
municipalities having a population 
of 1000 or more, will be made by 
their governing bodies. In signing 
the bill on July 29, Governor Alfred 
E. Driscoll said that the measure is 


preme 








“a long step in the right direction” 
but “obviously needs to be strength- 
ened”, at the August session of the 
legislature, in preparation for the 
taking effect of the judiciary article 
of the State’s new Constitution. 


A UNITED PRESS DISPATCH on Aug- 
ust | 
authorized announcement that the 


from Moscow contained the 


Presidium of the Supreme Soviet, 
highest governing body in the Soviet 
Union, ordered on that day the 


establishment of special panels 
throughout the country to try Soviet 
judges who are remiss in their legal 
duties. The Presidium decree was 
stated as tightening the disciplinary 
controls over judges of all Russian 
Courts, from the lowest precinct to 
the Supreme Court. It ordered the 
organization of collegiums of judges 
to try any regular Court judges who 
violated labor discipline, who made 
careless mistakes in reaching their 
decisions, or who committed any 
deeds “unworthy of a Soviet judge”. 
Punishment will range from “nota- 
tion” of charges to “severe repri- 
mand” and removal from office. The 
collegiums also may turn extreme 
cases over to the regular criminal 
Courts. Americans will recognize in 
the foregoing the machinery for 
centralized political control of all 
Courts and their decisions. Rule- 
making in the United States should 
never contain the potential elements 


of such a control. 





° 


THE APPELLATE DIvIsION of the 





New York State Supreme Court for 
the First Department (Manhattan 
and the Bronx) has warned that 
members of the Bar who aid clients 
in obtaining “mail order’ divorces 
in Mexico will face “disciplinary ac- 
tion”. The warning was issued to an 
unnamed attorney who had accepted 
a retainer to obtain such = divorce, 








although he knew that neither party 
was a resident of Mexico or had any 
The at- 
torney, referred to as “anonymous”, 


intention of going there. 


had turned over part of his fee to a 
Mexican attorney who opened pro- 
ceedings. “In procuring a Mexican 
‘mail order’ decree of divorce,” the 
Court said, “the client violated the 
law, procedure and policy of this 
State, and the decree of divorce thus 
obtained was totally invalid. For the 
information of the Bar, we state, 
however, that repetition of like con- 
duct in the future by any attorney 
will be deemed sufficient basis for 
appropriate disciplinary action.” 


MEANWHILE, IN CoMMUNIST Bul- 
garia, a new law on attorneys at law 
has been promulgated in the State 
Gazette in Sofia. Although the new 
law follows largely the pattern of 
previous pro-Communist regulations 
regarding qualifications for the pro- 
fession and methods of procedure, 
its outstanding feature is the provi- 
sion for lawyers’ collectives. No law- 
yer can practice unless he belongs to 
a collective, except in towns with 
fewer than six lawyers. In Sofia no 
fewer than fifteen lawyers may form 
a collective. All must 
register with, and be approved by, 


collectives 


the government-controlled Bar Asso- 
ciation. Only the secretary of a col- 
lective may contract with clients. He 
shall endeavor to obtain an even dis- 
tribution of the work among the 
members of the collective, taking in- 
to account their respective qualifica- 
tions. When a client expressly points 
out a lawyer whom he wants to en- 
trust with his work, the client has to 
pay an additional remuneration in 
favor of the collective, determined 
under a separate table. The same 
rule applies to legal adviserships. All 
remunerations are to be paid to the 
collective’s treasury. Every lawyer is 
to receive the sums which shall thus 
have been paid for the work done by 
him, after deducting a certain 
amount to meet the common needs 
of the collective and another 20 per 
cent to be distributed among all 


September, 1948 * Vol. 34 811 











15 


ewes Miscellanae 





members of the collective. Thus po- 
litical-party collectivization and con- 
trol of the profession of law is estab- 
lished in Bulgaria also, and will 
serve as warning of what Communist 
ascendancy means in any country. 
Perhaps taking a lesson from govern- 
mental “press releases” as to pretexts 
for regimenting action in western 
countries, the news from Sofia, sol- 
emnly assures that “ambulance chas- 
ing”, if it ever existed on a large 
is “practically 
Yes, 


scale in Bulgaria, 
wiped out” by the new aw. 


that and many other things with it! 








TWENTY-FIVE YEARS AGO on July 
23, the then United States Secretary 
of State Charles Evans Hughes, who 
had been an Associate Justice of the 
Supreme Court and was about to be 
elected as President of our Associa- 
tion and chosen as Chief Justice of 
the United States, made a statement 
to the effect that the rulers of Red 
Russia planned world domination 
and destruction and sought the over- 
throw of other governments as a 
policy. So he declared that Ameri- 
can recognition of the Moscow Soviet 
could not be considered. 


, 


Epwarp J. Ricn, of the Massachu- 
setts Bar (Boston and Winchester) , 
who died on July 17 at the age of 83, 
left a large share of his sizeable 
estate to “bring about better rela- 
tions between the North and the 
South”. His will founded “The Lin- 
coln and Lee Trust Fund”, to pro- 
vide for lectures, competitive essays, 
the accumulation of “source mate- 
rial” on Lincoln and Lee, etc. In 
the opinion of many observers, the 
American Bar Association has been 
one of the most effective institutions, 
ever since its founding in 1878, in 





fostering “better relations” between 
all parts of our country. 





THE First CHIEF Justice of the 
Bizonal High Court in Germany is 
Dr. Herbert Ruscheweyh, of Ham- 
burg, who had been on the manag- 
ing board of the Hanseatic Bar As- 
sociation before the Hitler era and 
then dropped out of sight. In 1945 
he became the president of the Asso- 
ciation, and in January of this year 
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the president of the State Supreme 
Court in Hamburg. The Bizonal 
High Court will have a Deputy Chief 
Justice, a Solicitor General, a Deputy 
Solicitor General, and eight Asso- 
ciate Justices. According to a dis- 
patch to the New York Times, Chief 
Justice Ruscheweyh had he been in- 
ducted during the Nazi regime, 
would have sworn as follows: “lI 
swear that I shall be faithful and 
obedient to the leader of the German 
Reich and people, Adolf Hitler, and 
I shall observe the laws and shall 
faithfully discharge the duties of my 
office, so help me God.” Instead the 
oath which he took declared: 

I swear by Almighty God that I 
will at all times apply and administer 
the law without fear or favor and 
with justice and equity to all persons 
of whatever creed, race, color or 
political opinion they may be, that | 
will obey the laws of Germany and 
all enactments of the Military Gov- 
ernment in spirit as well as in letter, 
and will constantly endeavor to estab- 
lish equal justice under the law for all 
persons, so help me God. 

——— 

‘THE SUPREME BENCH in Baltimore, 
made up of the judges who preside 
over State Courts in that city, recent- 
ly cited five radio stations and a radio 
news commentator for contempt of 
Court on charges that they violated 
the unusual rules of that bench as 
to crime news, in that they gave re- 
ports by radio concerning alleged 
statements and conduct of a defend- 
ant accused of crime that were “em- 
barrassing and obstructing” to the 
administration of justice and en- 
dangered the accused’s right to a fair 
trial. Under the rules of Baltimore’s 
Supreme Bench, it constitutes con- 
tempt of Court to publish or broad- 
cast any statements an accused per- 
son makes after he is arrested, to re- 
port or comment on his conduct, to 
tell what evidence the police have 
discovered, or discuss his criminal 
record. His photograph may not be 
published without his consent. A 
sub-committee of State Circuit Judges 
has recommended that these rules be 
incorporated by the Maryland Court 
of Appeals into its rules governing 
criminal cases for the whole State, 
but some prosecutors have joined 





the press associations in Opposing 


such a step. 





—— 
FROM FAR-AWAY CHINA our be- 
loved Dean Roscoe Pound wrote to 
the Harvard Law School Record as 
follows: 

It is no wonder that conditions in 
China today are not ideal. They are 
far from ideal in any country. But 
there is by no means the general con 
dition of demoralization, corruption 
and inefficiency which is portrayed in 
American newspapers. The gravity of 
news from abroad increases with the 
square of the distance. In the clip 
pings from the American press which 
my friends send me from time to time 
I can’t recognize the land in which | 
am living. 

Concerning the insistent demand 
of pro-Communists and others in 
America that the United States 
should give no financial or other aid 
to China’s fight against Commu- 
nism unless self-styled “liberals”, 
actually the Communists, are given 
substantial representation in Chiang 
Kai-shek’s anti-Communist cabinet, 
Pound declared that “anything that 
calls itself ‘liberal’ is supposed to be 
privileged”, and then gave his judg- 
ment from his first-hand observa- 
tions: 

Much is said in American news- 
papers about exclusion of liberal 
parties from the government, the ne- 
cessity of admitting minority parties 
to a share in the government, and the 
imperative need of a “coalition gov- 
ernment”. When one sees the actual 
political situation here, such things 
sound more like a Gilbert and Sulli- 
van opera than like the practical con- 
duct of government in a democratic 
republic. No one complained that 
Republicans were “excluded from a 
share in the government” during the 
long administration of President 
Roosevelt. I do not suppose even 
Harry Bridges would say that Mr. 
Wallace ought at once to be given a 
place in President Truman’s Cabinet. 
I note that the Prohibition Party has 
been resuscitated. But it won’t claim 
that a certain number of seats in 
Congress should be allowed to it as 
a “minority party”. 

ce 
Apropos OF Walter P. Armstrong’s 
discussion of Professor Dawson's 
observations on the probability of 
the abolition of the right of appeal 
from Dominion Supreme Courts to 
the Privy Council of the British 

















Comm 
660 of 
ments 
illumi 
ment 

which 
owned 
tional: 
some 

LT hree 
tendec 
Consti 
patch 
Times 
\ustré 
nine 

were 

tuted 1 


being 


m Att 
594), P 
Law S 
tions ¢ 
peak, ” 
in the 
aware: 
There 
mestic 
Ameri 
with a 
ascenc 
Ameri 


tunity 


The | 
® Th 
of 19 
for tk 
unde 


ILS P! 


¢ Xpar 





oO 
ng 


in 
are 
Sut 
on 
ion 

in 
of 
the 
lip- 
ich 
me 


h | 


nd 
in 
ites 
aid 
nu- 


en 
ing 
et, 
hat 

be 


Va- 


'WS- 
ral 
ne- 
ties 
the 
OV- 
ual 
ngs 
illi- 
on- 
atic 
hat 


the 
ent 
ven 


Mr. 


1et. 
has 
im 

in 


12"s 
n’s 
of 
eal 
to 





Commonwealth of Nations (see page 
660 of our August issue), develop- 
ments in Australia this month are 
illuminating. The Labor Govern- 
ment had enacted a Banking Act 
which empowered the government- 
owned Commonwealth Bank to na- 
tionalize the banks of the country, 
of which are British-owned. 
I hree States and eleven banks con- 
tended that the measure violated the 
Constitution. According to a dis- 
patch from Sydney to the New York 
limes, the argument before the 
\ustralian High Court lasted thirty- 
nine days; twenty-seven advocates 
were engaged. Six Justices consti- 
tuted the tribunal, Sir William Webb 
being in Tokyo to preside over the 


some 


war crimes Courts. On August 11, all 
of the Justices found a major part 
of the Act was invalid; five of them 
found other parts invalid. Carrying 
out of the Act was enjoined. The 
Labor Prime Minister is expected 
to appeal the case to the Privy Coun- 
cil in London, which would have the 
last say on such a legal question 
in the British Commonwealth, Even 
a Labor Government may at times 
prefer the arbitrament of a detached, 
non-political Court, made up of some 
of the best legal brains in the Empire. 
© 
NON-MEMBER of the 
United Nations to become a party 
to the Statute of the International 
Court of Justice is Switzerland. The 
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= At this exploratory stage of the new department initiated in our July issue (page 


594), Professor Jones, of the Legislative Drafting Research Fund of Columbia University 


Law School, continues his exposition of factors which are producing new manifesta- 


tions and trends in national legislation, in which public interest continues to be at 


peak. This month he analyzes the increased and salutary participation of the Congress 


in the making of American foreign policy and indicates a growing Congressional 


awareness of “the inseparability of American foreign and domestic legislative policy”. 


There are many among us who regret and resent the dominance exercised over do- 


mestic legislation by the exigencies of foreign policy in a world which, outside the 


Americas, is divided between Communism and socialism. But “we are confronted 
with a condition, not a theory” or an era for wishful thinking. To what extent the 


ascendancy of the Congress may enable a foreign policy that is compatible with 


America's “open market" and free enterprise capitalism based on individual oppor- 


tunity is @ momentous issue for days and months to come. 





The Role of Congress in the Development of Foreign Policy 


*" The Economic Cooperation Act 
of 1948 provides the legislative basis 
for the vast program of foreign aid 
undertaken by the United States as 
its principal move against further 
expansion of the Communist sys- 


tem. The Act’s legislative history 
is required reading, not only for 
students of American foreign policy 
but for anyone with an interest in 
the functioning of Congressional in- 


stitutions. Purely partisan considera- 


Miscellanae 


deposit of its instrument of accep- 
tance took place at the Lake Success 
headquarters of the United Nations 
on one of the last days of July. 
Chapter II, Article 35, of the Statute 
of the Court governs the opening of 
the Court and the Statute to non- 
members of the United Nations. 
Pursuant to its provisions, the Gen- 
Assembly by Resolution of 
December 11, 1946, prescribed the 
which non-members 
may have access to the Court. The 
Swiss acceptance and declaration 
recognized the compulsary jurisdic- 
tion over its legal international dis- 
putes that come broadly within the 
categories defined in Articles 36 (2) 
of the Statute. 


eral 


conditions on 


16 


tions were ruled out during Con- 
gressional study of the Administra- 
tion’s original Marshall Plan pro- 
posals, but Senator Vandenberg and 
the other Congressional leaders in 
charge of the legislation made it per- 
fectly clear at all times that they 
were acting as officers of Congress 
and not as agents of the executive 
department. 
port for the Administration’s rec- 


Detailed factual sup- 


ommendations was called for prior 
to and during the committee hear- 
ings, and lines of improvement in 
the original proposals were freely un- 
dertaken by the Congressional lead- 
ership. The final enactment of a 
foreign aid statute embodying the 
essentials of the Administration’s 
program was not a rubber-stamping 
of the executive recommendation 
but the expression of Congressional 
satisfaction that the Administration 
had succeeded in showing cause. 
The over-riding importance of the 
spending power in the post-war 
foreign policy of the United States 
changes fundamentally the relation- 
ship between the President and Con- 
gress in the foreign affairs field. Rela- 
tively less significance attaches to 
the diplomatic powers, which the 
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President possesses independently of 
Congress, and to the treaty power, 
which the President exercises 1n con- 
sultation with the Senate. Tangible 
assistance to foreign economic re- 
construction has become the essential 
procedure for the accomplishment 
of American international objec- 
tives; and the President must secure 
the authorization of Congress—and 
not of the Senate alone — before 
American resources can be made use 
of as instruments of foreign policy. 
Crisis conditions have compelled the 
adoption of a pattern of substantive 
foreign policy which cannot be car- 
ried into execution without the 
active and continuing support of 
both houses of Congress. 


Congress Needs Information 

in Field of Foreign Policy 

Many writers of American foreign 
relations have expressed doubts as to 
the capacity of Congress to make 
any positive contribution in the 
The 
channels of diplomatic information, 


shaping of foreign policy. 
by reference to which foreign policy 
must be determined, flow not to 
Congress but to the President. ‘There 
is urgent need for the development 
of regular procedures designed to 
give Congress the factual knowledge 
and insight necessary to sound legis- 
lative action in the field of foreign 
policy, as in any other legislative 
area. 

The grasp of factual issues shown 
by Congressional committee mem- 
bers during the legislative history of 
the Economic Cooperation Act was 
due to several factors, including the 
past participation of individual Con- 
international 
negotiations and foreign policy dis- 


gressional leaders in 
cussions, the excellence of the ex- 
planatory work done in preparation 
for the hearings by Lewis Douglas for 
the State Department, and the con- 
fidence of the Senate and House 
committees in the report of the non- 


governmental Committee on Euro- 
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pean Recovery and American Aid, 
popularly known as the “Harriman 
Committee.”” The earnestness with 
which most cf the members of Con- 
themselves to the 


eress addressed 


issues presented by the Economic 
Cooperation Act is the latest and best 
evidence that a well informed Con- 
gress can participate inielligently 
and usefully in the development of 
foreign policy. 

Problems of Congressional Action 

as to Foreign Policy Decisions 


Active Congressional participation 
in major foreign policy decisions car- 
ries with it certain familiar problems. 
There are the same possibilities of 
House-Senate disagreement, and of 
jurisdictional friction between stand- 
ing committees, as in the case of 
other legislation. Suspicions and 
grievances with respect to the actions 
and intentions of friendly govern- 
ments are expressed openly in de- 
bates and committee hearings in a 
manner which is undoubtedly pain- 
ful to those accustomed to discreet 
Inevitably, 
the foreign policy debates of the 81st 


diplomatic procedures. 


Congress will provide the setting for 
tirades by a few irresponsibles against 
the “imperialist 


conspiracy” em- 


bodied in the Economic Coopera- 
tion Administration. 

The difficulties and occasional em- 
barrassments inherent in greater Con- 
gressional activity in the foreign 
affairs field are more than compen- 
sated for by the advantage of having 
an American foreign policy based on 
an intelligent Congressional decision 
as well as on the judgment of the 
President and his State Department 
advisors. A foreign policy which has 
received the informed approval of 
Congress possesses deeper roots and 
greater stability than one identified 
solely with the President and _ his 
State Department. No United States 
foreign policy can long remain effec- 
tive without the support of the ma- 


jority of the people, and Congres- 


sional hearings and debates are the 
best means yet devised for public 
education on issues of national ur- 
gency. Differences of Congressional 
opinion are usually indicative of 
differences in public opinion, and 
Congressional debates, fairly _ re- 
ported, give foreign governments a 
more realistic idea of prevailing 
American attitudes than can ever be 
executive 


conveyed by pronounce. 


ments. 


Other Congressional Legislation 
Affects Foreign Policy, Too 


The influence of Congress on foreign 
policy extends beyond the weighing 
of such proposals as the foreign aid 
program. The unique international 
responsibilities of the United States 
give a new significance to the action 
of Congress in many legislative areas. 
This country’s tariff policy is not a 
matter of purely domestic concern 
but has international implications 
of at least equal consequence. Con- 
eressional action in the field of im- 
migration, as in recent displaced 
persons legislation, may have a 
marked eflect on the position of the 
United States in the world commu- 
nity. These foreign policy implica- 
tions in domestic legislation will be 
seen much more readily by members 
of Congress who have taken an active 
part in such comprehensive foreign 
affairs discussions as took place dur- 
ing the legislative history of the Eco- 
nomic Cooperation Act of 1948. 

Foreign skepticism of American 
motives has often been aroused in the 
past by manifest inconsistency be- 
tween our proclaimed international 
objections and our actual perform- 
ance on matters like tariff and immi- 
eration. Continuing Congressional 
participation in the shaping of for- 
eign policy will almost certainly 
bring about a deepened awareness 
in Congress of the inseparability ol 
American foreign and domestic legis- 
lative policy. 
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“Books for Lawyers. 


Beinc AN AMERICAN. By 
William O. Douglas. New York: 
John Day Company. 1948. $2.75. 
Pages tx, 214. 

To many thoughtful observers 
William O. Douglas is the ablest 
member of our present Supreme 
Court. It is generally admitted that 
few, if any, judicial officers in the 
land are his equal in the complicated 
areas of corporate reorganization and 
in the expanding field of admini- 
strative law. He has enlisted the deep 
loyalty of thousands of Americans 
in all walks of life who find in him 
the symbol of “the American dream”, 
and who look upon him with almost 
fanatical zeal as the answer to a “‘pro- 
gressive’s prayer for a President”. 
Despite his frequent expressions of 
unavailability for political service, 
only recently the zealots among his 
followers persisted to the very end at 
Philadelphia in the vain hope that 
their idol might wear the toga of the 
Democratic Party and become the 
next President of the United States. 

There is then much timeliness in 
his volume entitled Being an Ameri- 
can, but the book is not what the 
title suggests—a series of essays on 
the political, economic or philosoph- 
ical status of homo Americanus. 
Far from it! Aside from a paper on 
former Chief Justice Stone, pub- 
lished in the Columbia Law Review, 
the book is a collection of twenty- 
nine public addresses by Justice 
1940 1948. 


into account the 


Douglas between and 
When one takes 
back-breaking load of work of the 
present Court, it is remarkable that 
1 Justice who, as the Supreme Court 
reports indicate, does probably more 
than his share of opinion-writing, 
could find the time for so many dis- 
courses to his fellow citizens. 





In addition to eulogies for George 
Norris, Harlan 
Stone Eleanor 


Louis Brandeis, 
Franklin 


Roosevelt, the topics of the collection 


and and 


include such subjects as_ public 
health, freedom, civil liberties, Pales- 
tine, world government, and Com- 
The 


livered before a variety of groups— 


munism. addresses were de- 
colleges, a grange, a war bond show, 
the American-Jewish Congress, Bar 
\ssociations, testimonial dinners, and 
even a World Fair. 

The compiler, Richard J. Walsh, 
has tried very hard through the de- 
vice of four general headings—The 
American Idea, The Public Service, 
The Problems of our Times, and 
Post-War Horizons—to create an im- 
pression that “this is no mere col- 
lection but is a solid whole, with 
unity and sequence, moving from 
point to point to set out what it is to 
Mr. Walsh’s 
objective has not been realized. The 


be an American today’’. 


addresses were, and had to be from 
their very nature, an ad hoc treat- 
ment of a particular subject, appro- 
priate to a particular audience of a 
particular time. and place. This is 
not to suggest that the collection fails 
as a mirror of the political ideas and 
Despite the 
high quality of the speeches, the dis- 


slants of the author. 
cussions had to be non-analytical, 
sometimes superficial, and frequently 
discursive. The use of speeches as a 
conveyor-belt of ideas has drastically 
limited the Justice. In a_ public 
speech one has not the opportunity 


to analyze deeply or reason closely or 


achieve precision. When the speech 
is delivered to an audience coming 
usually to be entertained and not to 
be instructed, clichés are inevitable. 

We have here, however, a fairly 
clear picture of a very prominent 


American who has never ceased aspir- 





ing to be an old-fashioned liberal 


of the Altgeld or Brandeis type. 
Many of the speeches reflect a deep- 
seated nostalgia on the part of the 
Justice for an earlier American scene 
and for the arena of the recent past 
where so many genuine patriots 
feught for their concept of economic 
freedom in a politically free Ameri- 
ca. The book abounds in a belief 
that a simple devotion to the concept 
of liberty will work wonders for our 
time. A 


makes one feel that the Justice has 


reading of this volume 
touched but not wrestled with the 
problem of reconciling the dream of 
the liberty-loving Americans with the 
alarming growth toward state om- 
nipotence, 

The programs for reform outlined 
in these papers would doubtless 
please most of those who call them- 
selves progressives, but even the word 
“progressive” has been corrupted by 
the modern pagans who have laid 
impious hands on our words like 
“peace”, “democracy” and “liberty”. 
The nature of the medium, however, 
would not accommodate the author 
in coming to grips with the warning 
of Hayek—The Road to Serfdom— 
that liberalism can easily degenerate 
into central planning and then to the 
total state, and ultimately to slavery. 
The awakened liberal now at least 
glimpses the problems. How far can 
the state safely be permitted to go 
toward desirable objectives? Where 
can society find a source of discipline 
that does not adumbrate the storm- 
trooper? One of the puzzling fea- 
tures of modern liberalism is its un- 
derstandable hatred for power in 
private or corporate hands and its 
completely uncritical devotion to an 
ever-increasing concentration of pow- 
er in the hands of a central gov- 
ernment. Power itself is deadly, not 
the locus of it. Those of us who 
know and admire the author would 
ever so much appreciate his try in 
the solution of this, the crisis of our 
age. 

The medium of speeches necessari- 
ly negatived an opportuniiy for the 
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Justice to make clear to us the philo- 
sophical basis of his profession of 
faith. With admiration and obvious 
respect he quotes the late great Jus- 
tice Brandeis, and properly so, for 
there have been few in the past cen- 
tury of our judicial history who have 
been so clearly, so creatively and so 
patriotically a “part of his time”. 
No one familiar with the judicial 
and extra-judicial writings of this 
great American could ever doubt how 
strongly he felt about the need of the 
legal order imposing restraints even 
upon the sovereign itself to limit 
power and extend liberty. 

In the fashion of lawyers and 
judges for many years, Holmes is 
quoted often and with admiration. 
Chis colorful and felicitous “phrase- 
maker from Olympus” has enormous- 
ly influenced our politics and our 
jurisprudence. Yet, I take it that few 
\merican lawyers and judges are 
even now aware that this towering 
figure of the law held a philosophical 
view of life completely at variance 
with American traditions. Father 
Ford in his essays, The Fundamentals 
of Holmes’ Juristic Philosophy, has 
shown us what the famous philoso- 
pher really believed. Here is Holmes 
the cosmic thinker summarized: 


The essence of law is physical force; 
might makes legal right; the law is to 
be divorced from all morality. There 
is no such thing as a moral ought— it 
is a mere fiction. There is ultimately 
only the physical necessity of behaving 
or being killed. There is no absolute 
truth. Man is a cosmic ganglion. His 
ideas probably have no more cosmic 
value than his bowels. He himself has 
no more cosmic significance than a 
baboon or a grain of sand. There is 
too much fuss about the sanctity of 
human life. To the state man is a 
means to be sacrificed if necessary in 
the interests of the state. The ultimate 
arbiter of all life is physical force. The 
ultimate ratio decidendi when men 
disagree is this, in Holmes’ words: “we 
don’t like it and shall kill you if we 
can”. 

If Holmes the juristic philosopher 
is right, then Justice Douglas is wast- 
ing his and our time writing or 
speaking of spiritual values. 

As one would expect from the son 
of a minister, Justice Douglas in- 
cludes many references to the Deity, 






816 American Bar Association Journal 


Christianity, and to the urgent need 
of cultivating spiritual values. No- 
where do we find, however, a clear- 
cut recognition that our entire system 
of government was founded and pre- 
served by deeply religious men who 
had an unyielding conviction that 
the godless state, regardless of its 
sturdy origins or of its material re- 
sources, would eventually be a dis- 
mal failure. 

The address entitled ‘““The Com- 
munists”’, from a lecture at the Uni- 
versity of Florida on March 2, 1948, 
is easily the most interesting. A con- 
densation of this lecture was featured 
in the Reader’s Digest for July (see 
34 A.B.A.J. 706; August, 1948) and 
in view of the wide-spread popular- 
ity of this periodical the views of 
Justice 
have 


Douglas on Communism 


received nation-wide circula- 
tion. He states categorically: “If the 
Communists win their political cam- 
paign we, the democrats, are marked 
for extinction. Extinction is as com- 
plete and final whether a Nazi or a 
Communist is the executioner.” This 
address, excellent as it is, assumes 
that the exposé of the Communists’ 
conspiracy is a recent discovery of 
a major 
existence. 


threat to our society’s 

For more than a quarter of a cen- 
tury the gang in the Kremlin have 
proclaimed that their purpose is to 
destroy western civilization. With a 
ruthlessness unmatched in_ history 
they have sabotaged and _ vilified 
everything for which we stand. They 
have nurtured a fanatical jingoism at 
home and have exported abroad a 
poison which corrupts and destroys 
the love of our country without 
which as a nation we must perish. 
It is now quite apparent that while 
we were rescuing them from the sav- 
agery of the Germans, unsparing in 
our sacrifice of wealth and human 
the Communists, behind a 
facade that fooled so many of our 
leaders, were moving relentlessly to 
their goal of our destruction. 

When one reflects on the Canadian 
spy convictions and the recent fright- 
ening disclosure of Americans serv- 
ing as traitors for Moscow, it is re- 
assuring to learn that the deadly 


lives, 


nature of this threat is recognized 
by so prominent a public figure as 
the author. He states: “If unreliable 
people hold important posts from 
which Communist activities could be 
promoted, they should be removed”, 
This is certainly encouraging in the 
light of the criticism that the present 
Court has shown undue solicitude 
for accused subversives. The judg- 
ment about dismissal of Communists 
from important posts, sound beyond 
all question, might well prove 
embarrassing to the Justice. The 
“reds” who screech so loudly about 
civil liberties they are pledged to 
destroy may well challenge the Jus- 
tice, should an actual controversy in- 
volving removal of alleged subver- 
sives from public office reach the 
Court. This possibility poses the is- 
sue of the appropriateness of any 
Justice of our highest Court publicly 
committing himself on controversial 
matters. These speeches were written 
during a period of internal Court dis- 
affection to a degree unknown in ou 
history. On these arguable political 
matters his associates may well have 
differed with him, and yet have hesi- 
tated to speak out for fear of compro- 
mising the Court as an institution. 
It is at least safe to say the lectures 
could not promote harmony and 
they may well have lessened it. 


While it is heartening to know 
that Communism is being spotlighted 
for what it is, and that Justice Doug- 
las’ article will force many deluded 
liberals “to jump ship”, this critic 
disputes the author’s statement that 
“the basic rivalry between the two 
nations [Russia and America] today 
is political”, Such a judgment mere- 
ly scratches the surface and does not 
reach the essence. The difference is 
a difference as to the origin and des 
tiny of man himself. Our civilization 
premises a human soul. The Soviet 
state denies it, and from the denial 
of the divine destiny of man they 
premise materialism, and are _bar- 
baric in their inexorable logic. 


The failure of many of our leaders 
to appraise the insoluble differences 
between the two systems is the first 
and foremost cause why we appear 
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today as apparent victors, futile and 
helpless. Our dealings with the 
\Molotovs and the Vishinskys reveal 
a failure to understand the nature of 
the Russian world revolution. We 
keep our word, or at least feel a sense 
of guilt when we break it. They 
boldly preach that a treaty is of 
value only so long as its observance 
helps the “party line”. A realization 
of this basic difference might have 
made Justice Douglas less enthusias- 
iic for the United Nations which 
former Justice Roberts has shown 
to be a four-power treaty with little 
pretence to law, a shabby record and 
gloomy future. 


a 

It is difficult to see how any re- 
liance upon, or even our propaganda 
in behalf of, the democratic process 
can be even mildly an antidote to the 
barbarian from the East. The author 
is clearly right, however, when he 
calls for a revival of spiritual values. 
How and where and through whom 
such a revival will come, of course 
he does not dare forecast. 

We have learned from numerous 
cifted analysts of our times that we 
of the West are part of a decline of 
civilization, agonizing in its swift- 
ness. To suggest a political remedy 
for a tragedy of such magnitude is 
to miss the nature of the disease 
and to over-value the proposed rem- 
edy. The antidote for Communism 
can only be found in tapping once 
more the springs of a strong religious 
society from which came the ethics, 
the morality and the simple virtues 
which made our present greatness 
possible. 

It is not easy to expect that kind 
of moral leadership from a Court 
which, with Justice Reed dissenting, 
handed down the infamous McCol- 
lum decision (333 U.S. 203). In 
this day of sad crisis, when our high- 
est Court ruled that the attempted 
recapture of the ancient virtues 
which religion alone can activate— 
the endeavor to make the next gen- 
eration more conscious of man’s re- 
lationship to his Maker—constituted 
an attempt to establish a state re- 
ligion, the Court loaded the dice for 
paganism and played the Commu- 
nist game. 


Professor Richard Weaver, of the 
University of Chicago, in his recent 
book, Ideas Have Consequences, tells 
us in detail of the evils confronting 
this nation. He counsels an affirma- 
tive action in behalf of that piety 
which an irreligious age has mocked. 
Here is his conclusion: “It may be 
that we are awaiting a great change, 
that the sins of the fathers are going 
to be visited upon the generations 
until the reality of evil is again 
brought home and there comes some 
passionate reaction, like that which 
flowered in the chivalry and spiritual- 
ity of the Middle Ages. If such is 
the most we can hope for, something 
toward that revival may be prepared 
by acts of thought and volition in 
this waning day of the West”. With- 
out an awareness of this pressing 
problem of this very hour, one can- 
not be an intelligent American. 

JouHN J. Burns 
Boston, Massachusetts 


J onn HANCOCK: Patriot in Pur- 
ple. By Herbert S. Allan. New York: 
The Macmillan Company. 1948. 
$6.00. Pages vit, 422. 

“Put your John Hancock there.” 
I first heard the expression in child- 
hood—long before I knew that it 
had any reference to the beautiful, 
firm, challenging script in which the 
President of the Continental Con- 
gress had affixed his signature to the 
Declaration of Independence. This 
signature has embedded the name of 
John Hancock in the American lan- 
guage!, and remains the outstanding 
mnemonic of the man. 

The next-best remembered episode 
in Hancock’s life occurred during 
President Washington’s visit to Bos- 
ton. Hancock, then Governor of 
Massachusetts, feigning illness as he 
frequently did when it served his 
purpose, regretted that he was un- 
able to call upon Washington, but 
invited the President to dinner at 
the Beacon Hill mansion. Washing- 
ton, sensing that the issue was one 
not merely of etiquette but of polli- 
tics—the precedence of a State or of 
the nation—curtly declined. Hancock, 
bowing to the inevitable, asked 
permission to call, and to prove his 
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indisposition, had himself carried in 
the arms of his servants from his 
carriage to Washington’s lodgings. 
These well known incidents are only 
two of many that illustrate the in- 
consistencies of Hancock’s life. His 
was not, as many have said or written, 
a complex character, but it was a 
strikingly contradictory one. He was 
generous, grateful, shrewd, coura- 
geous, sympathetic with the under- 
dog, a competent writer and speaker, 
firmly determined on independence, 
and largely responsible for the ratifi- 
cation of the Constitution by Massa- 
chusetts. He was also vain, arrogant, 
petulant, capricious,  self-seeking, 
ostentatious, egotistical, an intem- 
perate toss-pot, and a valiant trench- 
erman. He was “a great democrat 
who lived as a great aristocrat”. He 
was “somewhat of a demogogue and 
much of a faker”. 

Varying opinions about Hancock 
have been largely a matter of empha- 
sis, not of disagreement about facts. 
So much room is there for different 
interpretations that it was inevitable 
that his contemporaries should have 
been vehemently partisan in their 
likes and dislikes. It is not surprising 
that more than one of them voiced 
diametrically opposed views as to 
Hancock at different times. This was 
notably true of two of the acidulous 
Adamses. Sam Adams’ expressed 
opinions of Hancock varied from 
time to time—dependent always upon 
whether Adams could use Hancock to 
forward his own purposes. Sam was 
congenitally a radical, revolutionary 
agitator. Hancock was innately con- 
servative, and, although he coop- 
erated with Adams, frequently there 





1. “John Hancock. An autograph signature— 
from the character and legibility of the handwrit- 
ing of John Hancock’’, Webster's New Interna- 
tional Dictionary of the English Language (un- 
abridged), Second Edition. As was to be expect- 
ed, the Oxford Dictionary does not include ‘John 
Hancock" among the words defined; surprising, 
however, are the omissions from tie Dictionary of 
American English and from Mencken's American 
Language & Supplements | and I/—the more sur- 
prising because Mr. Mencken in Supplement |! 
(page 469), discussing American proper names, de 
clares that the prominence of John Hancock, 
President of the Continental Congress, made *‘Han- 
cock"’ the most popular given name for babies up 
to the outbreak of the war, when it was super- 
seded by ‘Washington’. : 

The remaining quotations in text and footnotes, 
unless otherwise indicated, are from the book un- 
der review. 
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was not a coincidence of either views 
or conduct. Adams 


was an austere democrat, and could 


Moreover Sam 
never reconcile himself to Hancock’s 
ostentation and high living. 

John Adams recorded his con- 
trasting opinions of Hancock. Once 
he had exclaimed: “John Hancock! 
A man without head and without 
man! 
And yet a Governor of old Massa- 
chusetts!”’ 

In 1812, and 


somewhat mellowed but remember- 


heart—the mere shadow of a 


then ex-President 
ing the ancient grudge, John Adams 
wrote: “I could melt into tears when 
I hear his name... . If benevolence, 
charity, generosity were ever per- 
sonified in North America, they were 
in John Hancock. What shall I say 
of his education? His literary ac- 
quisitions . . . his military, civil and 
political services? His sufferings and 
sacrifices!”’? 

Five years later John Adams con- 
fessed even more retroactive fond- 
ness for his former enemy! “I can 
say with truth that I profoundly 
admired him and more profoundly 
loved him. If he had vanity and 
caprice, so had I. . . . Nor were his 
talents or attainments inconsiderable. 
They were far superior to many more 
who have been much more celebra- 
ted. He had a great deal of political 
sagacity and penetration into men. 
He was by no means a contemptible 
scholar or orator. Compared with 
Washington, Lincoln or Knox, he 
was learned.” 


Later, the penitent Adams brack- 
eted Hancock with Otis and Sam 
Adams as a Revolutionary leader. 
“The first The 


stant, steady, perseverings, agents, 


movers! most con- 
distinguished sufferers and firm pil- 
lars of the whole Revolution.” 

Working from such sources, it was 
inevitable that present day historians 
and biographers should come to op- 
posed conclusions. James ‘Truslow 
Adams titled his sketch of Adams 
“Portrait of an Empty Barrel’. Mr. 
Allan subtitles this biography ‘“Pa- 
triot in Purple”. 

No new facts about Hancock’s life 
are discovered, and indeed, it is un- 
likely that any ever will be. However, 
Mr. Allan’s 
haustive. The background presented 
is that which has been provided by 
The 
exposition is vivid. | have never read 
better accounts of the Stamp Act, 
of the Townsend Acts, of the “Bos- 
ton Massacre” or of the 


research has been ex- 


our most eminent historians. 


“Boston 


Tea Party” and their repercussions 
in North America. 

Furthermore, Mr. Allan’s descrip- 
tion of the Massachusetts Convention 
that was persuaded by Hancock to 
ratify the Constitution is a genuine 
contribution to the clarification of 
American history. 

If Hancock’s life were syncopated 
in a permanent “Who’s Who”, with 
dates omitted, it would run some- 
thing like this: Descendant of the 
first families—clerical and mercantile 
—of Massachusetts; legatee of the 


largest New England fortune of his 
day which was bequeathed to him 
by his childless uncle, Thomas Han. 
cock; merchant, politician, states- 
man, member of the General Court; 
member and President of the Pro- 
vincial Congress of Massachusetts, 
delegate to and President of the 
Continental Congress; signer of the 
Declaration of Independence; Treas- 
urer of Harvard College and Chair- 
man of the Massachusetts Conven- 
tion that ratified the Constitution of 
the United States; served nine times 
as Governor of Massachusetts. 

These, however, are but the bare 
bones of Hancock’s life. He was a 
merchant, but not a successful mer- 
chant. This, indeed, is the one part 
of his life about which there is small 
room for varying opinions. Not only 
did he not enhance, but he dissi- 
pated, the great fortune inherited 
from his uncle, Thomas Hancock, 
a typical and highly successful mer- 
chant. 

It has been said of John Hancock 
that his political activities were mo- 
tivated by his desire to conserve and 
augment his fortune. Nothing could 
be further from the truth. It is true 
that Hancock at first opposed the 
Stamp and Townshend Acts because 
of his realization of their effect upon 
his own however, 
responsive to the influence of Sam 
Adams, he wholeheartedly embraced 
the cause of independence, regardless 
of its effect upon his private affairs! 
Thereafter he was unconcerned with 


business. Soon, 





2. George Ill referred to Hancock as ‘a weak 
man''’; to Mercy Warren he was ‘‘the gilded pup- 
pet’’. Madison wrote Jefferson: ‘Hancock is weak, 
ambitious, a courtier of popularity, given to low 
intrigue’’. Light is thrown upon Hancock's charac- 
ter by a letter he wrote to a friend in which was 
enclosed a copy of Tom Paine’s Common Sense, 
which he described as being ‘wrote by an English 
gentleman resident here by the name of Paine . 
| send it for your and friends’ amusement’’ (page 
213). 

3. Harper's Monthly Magazine, September 
1930; page 425. The author, who also wrote the 
sketch of Hancock in the Dictionary of American 
Biography, is not one of the Massachusetts Adam- 
ses. As his title taken from John Adams suggests, 
his view of Hancock is depreciatory. It is pointed 
out that John Adams’ different opinion of Hancock 
was expressed in John Adams’ ‘‘not very reliable 
old age when altering the opinion of his prime and 
intellectual viger he expressed a higher opinion of 
Hancock's ability than was his wont’’. J. T. Adams 
indicates his personal estimate of Hancock: The 

trail leads only into the scrub wood of mediocri- 
ty blessed with cash . childishly vain of his 
pomp and show . . . his chief resources his money 
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and his gout. . . As treasurer of Harvard guilty 
of an ‘‘inexplicable breach of trust’’. Hancock is 
described as a ‘‘moderately good and useful pre- 
siding officer’’ of the Continental Congress. 

Most interesting is Mr. Adams’ discussion of the 
possibility of a worthwhile biography of Hancock. 
He seems to approve John Adams’ remark that the 
biography of Hancock would never be written and 
adds that ‘‘the sound, scholarly, complete life re- 
mains unattempted’’. After stating that ‘'the farce 
was played to the end’ he poses these questions 
as to the character of Hancock: ‘‘Was it really as 
poor, shallow and puffy as it appears from the evi 
dence today? Or was there more to it than we can 
see? . . . Will the biography of him that Adams 
said would never be written yet come into be 
ing? . . . It cannot be the hasty compilation of a 
sensational debunker. It will have to rest on ex- 
haustive research, critical appraisal and an amount 
of work that no one has yet thought warranted 
by the figure they have discerned from the begin- 
ning of the passage’’. Mr. Allan seems to me to 
have met these requirements. 

J. T. Adams is accurate in saying that when he 
wrote there had appeared no competent biography 
of Hancock. 


Mr. Allan writes: 

“Historians have been equally neglectful. Even 
now, a century and a half after his decease, 
books for popular consumption that treat of him 
at length total no more than ten. Only one—tLo- 
renzo Sears’ John Hancock, the Picturesque Pa- 
triot, which appeared in 1912—may justly claim to 
be a biography; and its author does not pretend 
to be comprehensive or definitive. The other works 
concentrate on certain phases of Hancock's life 
They are Abram E. Brown's John Hancock: His 
Book, composed chiefly of transcriptions from the 
letterbooks, or copy files, kept by John and his 
uncle, Thomas Hancock; W. T. Baxter's House of 
Hancock, a study of the two Hancocks’ business 
careers; James S. Loring’s Hundred Boston Orators; 
William Sullivan's Familiar Letters on Public Char- 
acters; Ellen C. D. Woodbury’s Dorothy Quincy, 
Wife of John Hancock; Stephen Higgenson's Ten 
Chapters in the Life of John Hancock; John R. 
Musick’s John Hancock: A Character Sketch; Ken- 
neth B. Umbreit's Foundling Fathers, and Mebel 
W. Carlton's John Hancock, Great American Pa- 
triot'’ (page viii). 

4. Hancock's election to the General Court was 
attributable to Sam Adams. Sam, the boss of the 
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either the accumulation or conser- 
vation of his property. Much that 
he had inherited, he squandered in 
providing bread and circuses for the 
populace, or devoted to the cause. 

In each of Hancock’s major achieve- 
ments, his motives were mixed and 
his conduct was not always above 
reproach. He made a genuine contri- 
bution to the agitation for inde- 
pendence led by Sam Adams, but he 
was first attracted to the movement 
by the effect of British legislation 
on his mercantile interests, and by 
the fact that cooperation of the 
Boston mob facilitated his smug- 
Later he was 
simulated by the applause of the 
people to such an extent that he 
was for a time looked upon as “a 
traitor to his class’. Finally, however, 
he was actuated by disinterested pa- 


vling operations. 


triotism. 

There can be no question as to 
ithe value of Hancock’s bold advocacy 
of independence in the Continental 
Congress. Some have argued that for 
a time he alone defied George III. 
Chis they have based upon the fact 
that only Hancock, as President of 
the Congress and Charles Thomson, 
as Secretary, had signed the Declara- 
tion when it was proclaimed, and 
that the remaining signatures were 
afixed many days later.5 Be this as 
it may, Hancock’s firmness and cour- 
age were decisive factors that fortified 
many waverers. Yet, during his serv- 
ice in the Congress, Hancock never 
laid aside his egotism or vanity. He 
intrigued to be appointed comman- 
der-in-chief of the Continental Army, 
a position for which, because of his 
temperament and experience, he was 
utterly unfitted, and bitterly resented 
the support that Sam and John Ad- 
ams gave Washington.® When every 
soldier was needed for combat duty, 
Hancock insistently requested an 
escort of light horse to accompany 
him upon an unnecessary journey 
from Philadelphia to Boston. Wash- 
ington not only complied, but apol- 
ogized for the small size of the 
detachment. 

Hancock’s address to the Massachu- 
setts Convention, in which he advoca- 
ted ratification of the Constitution 


and proposed nine amendments— 
lumped together by historians as the 
“Conciliatory Proposition’’—deter- 
mined the action of the Convention. 
Moreover, the ratification by Massa- 
chusetts and the influence of the 
Conciliatory Proposition, recogniz- 
able in the 
were persuasive arguments in other 
State conventions. It was, however, 
after some vacillation that Hancock 
decided to support the Constitution. 
Although he had been named Chair- 
man of the Convention, a timely 
attack of his inveterate enemy, the 
gout,’ prevented his attendance at 
the opening sessions. It was generally 
understood that he was waiting for 
the populace to lead, so that he could 


first ten amendments, 


follow suit, or to change the meta- 
phor, he only sounded when the lead 
hound bayed after he had picked 
up the scent, for he always hunted 
with the pack. Some of Hancock’s 
contemporaries have asserted that his 
vanity was played upon by pointing 
out to him how his prestige would 
be enhanced by becoming the man 
of the hour. Finally, there is little 
doubt but that the effective speech 
which Hancock delivered was ghost- 
written.§ 

There was another occasion when 
Hancock flinched when the going was 
rough. He was Governor when the 
inequities which led to Shay’s Rebel- 
lion approached their peak. Rather 
than face the issue he resigned, giv- 
ing as his reason an opportune attack 
of the gout. Shortly thereafter, he 
climbed back into the governorship, 





Whig machine, convinced his associates of Han- 
cock's availability. Hancock was selected in ‘‘a 
smoke-filled room''—recently written of ad nau- 
seam. John Adams complained, “They smoke to- 
bacco until you can not see’’. That day John and 
cousin Sam walked together and Sam pointed to 
Hancock's Beacon Hill mansion and said: ‘‘This 
town has done a wise thing today."’ ‘‘What'’, 
asked John. Sam, always realistic, answered: 
“They have made that young man's fortune their 
own.”’ 

5. The argument runs that the attestation of 
Thomson as Secretary was the performance of oa 
mere official act and entailed no risk. 

6. It has been suggested that Hancock desired 
the offer of the command merely as a gesture, 
and that he would have refused to accept the 
proffer. 

7. | hope some day to write of the effect of the 
gout upon the course of English and early Ameri- 
can history. 

8. Much debate has been about the question 
of how many of Hancock's speeches were ghost- 
written. The Massachusetts Convention speech was 
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and redeemed his campaign promise 
to pardon those convicted of treason 
and to remedy the injustices they 
had suffered. 

Hancock was no less inconsistent 
in his private life than in his public 
life. He was appreciative of his Uncle 
Thomas’ legacy, and, so long as he 
was active in business played “the 
sedulous ape” to Thomas’ beliefs 
and methods. While she lived, he 
was ever considerate of “Aunt Lyd- 
ia”, Thomas’ widow—so much so 
that he allowed her to arrange his 
marriage with Derothy Quincy. It 
was, however, some sixteen years 
after Aunt Lydia’s death that Han- 
cock was shamed into doing his duty 
of placing a headstone on her grave. 

Although Aunt Lydia had been 
chiefly responsible for the marriage 
of Dolly and John, and although the 
affection of Dolly, who lacked depth 
of character, for John, was less than 
ardent, Hancock was devoted to and 
ever solicitous of his wife so long as 
he lived. Indeed, in Hancock’s last 
years, Dolly was the sole object of 
his affection and solicitude. Aunt 
Lydia had gone; the two Hancock 
children had died in infancy; John 
had fully satisfied any claims that 
his relatives might have had upon 
him. Yet, Hancock failed to execute 
a will providing for Dolly, and died 
intestate. As a result, Dolly took 
only a dower interest in his estate, 
while the bulk went to relatives who 
had no valid claim upon it. In her 
last years Dolly, again widowed by 
the death of her second husband, 





unquestionably written by Theophilus Parsons, an 
eminent Boston lawyer. It is probable that the ora- 
tion that Hancock delivered on the anniversary 
of the Boston Massacre was written by Sam Adams 
Many of Hancock's contemporaries contended 
that he was incapable of writing a good speech 
Mr. Allan insists, however, that Hancock ‘‘could 
express himself clearly, forcefully and _ inspira- 
tionally. He did not lack the gifts of tongue or 
pen."’ 

Hancock had the common touch lacking in 
Washington and the Adamses» He made few po- 
litical mistakes. Even an idol, however, must keep 
step with the march of time. Stage plays had 
been ‘“‘banned in Boston’’. A Boston stock com- 
pany was presenting ‘King Richard III"*. During 
the performance, acting under Governor Han- 
cock’s order, the Sheriff arrested the actor who 
was playing the lead as the hunchbacked tyrant, 
in the midst of the scene on Bosworth Field. The 
audience became so incensed that they tore down 
and trampled a portrait of Hancock which had 
been hung on the front of a stage box. The Gen- 
eral Court bowed to the popular will and rescinded 
the statute against thespianism. 
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lived in genteel poverty. 

These are only a few of the many 
amazing contradictions of Hancock’s 
life. These vagaries of character in 
the life of one who has played a 
leading role in the history of his 
country are the stuff for an entertain- 
ing and penetrating biography. We 
have many excellent biographies of 
the maculate Lincoln, few of the 
immaculate Washington.® 

Mr. Allan has falsified John Adams’ 
prediction that the life of Hancock 
would never be written, and has 
produced an admirable study,’ ful- 
ly documented and well written—if 
not definitive, at least nearly so. “He 
has peered through the ruffles on 
John’s shirt front into the heart of 
one of the most misunderstood fig- 
ures in history”. All may not agree 
with but none can disprove his final 
estimate of his subject: 

In spite of what John Adams called 
“little flickerings of little passions”, 
Hancock had an essentially strong and 
admirable character. If not absolutely 
indispensable to the evolution of 
America, he could have been dis- 
pensed with only at grave danger to 
the outcome of the grand process.!! 

WALTER P. ARMSTRONG 
Memphis, Tennessee 


C ases ON FEDERAL ANTI- 
TRUST LAWS INCLUDING RE- 
STRAINTS OF TRADE AT COM- 


MON LAW—TRADE REGULA- 
TION. By S. Chesterfield Oppen- 
Casebook Series; 
Warren A. Seavey, General Editor. 
St. Paul: West Publishing Company. 
1948. $8.50. Pages xxxv, 1044. 

Lawyers ordinarily do not buy 
But here is a casebook 
that seems expressly designed to give 
practitioners in this field of law more 
up-to-date decisions and law review 
material than can be found in any 
other one place regarding the star- 
tling new Court trends since Judge 
Hand’s epochal opinion in the final 
decision of U.S. v. Aluminum Com- 
pany of America, 148 F.(2d) 416 
(CCA 2nd, 1945). 

Since that date the Supreme Court 
has so expanded its interpretations 
of “conspiracy” and “restraint of 
trade” and “monopolize” under the 
Sherman Act, and “substantially les- 


heim. American 


casebooks. 
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sen competition” under the Clayton 
Act, and “unfair methods of compe- 
tition” under the Federal Trade 
Commission Act, and “price discrim- 
under the Robinson-Pat- 
man Act, that the prohibitions ex- 
pressed by these phrases now extend 
to transactions which twenty years 
ago were generally considered en- 
tirely lawful. See American Tobacco 
Co. v. U.S., 328 U.S. 781, 66 S. Ct. 
1125 (1946) ; U.S. v. Yellow Cab Co., 
332 U.S. 218, 67 S. Ct. 1560 (1947) ; 
U.S. v. National Lead Co., 332 U.S. 
319, 67 S. Ct. 1634 (1947); Interna- 
tional Salt Co. v. U.S., 332 U.S. 392, 
68 S. Ct. 12 (1947) ; U.S. v. Line Ma- 
terial Co., 333 U.S. 287, 68 S. Ct. 550 
(March 8, 1948); U.S. v. United States 
Gypsum Co., 333 U.S. 364, 68 S. Ct. 
525 (March 8, 1948); Trade Com- 
mission v. Cement Institute, 333 U.S. 
683, 68 S. Ct. 793 (April 26, 1948) ; 
Federal Trade Commission vy. Mor- 
ton Salt Co., 334 U.S. 37, 68 S. Ct. 
822 (May 3, 1948); U.S. v. Griffith, 
334 U.S. 100, 68 S. Ct. 941 (May 3, 
1948); Schine v. U.S., 334 U.S. 110, 
68 S. Ct. 947 (May 3, 1948); U.S. v. 
Paramount Pictures Inc., 334 US. 
131, 68 S. Ct. 915 (May 3, 1948); 
Mandeville v. Crystal Sugar Co., 334 
U.S. 219, 68 S. Ct. 996 (May 10, 
1948); U.S. v. Columbia Steel Co., 
[not yet officially reported; 68 S. Ct. 
1107] (June 7, 1948). See also U.S. 
v. New York Great A. & P. Tea Co., 
67 F. Supp. 626, now pending on ap- 
peal in the Seventh Circuit Court of 
Appeals, and Triangle Conduit & 
Cable Co. v. Federal Trade Commis- 
sion, 168 F. (2d) 175 (CCA 7th, May 
12, 1948), and Allied Paper Mills v. 


ination” 


Federal Trade Commission [not yet 
officially reported, CCA. 7th] (June 
11, 1948). 

Not since its so-called “rule of rea- 
son” decisions in the Standard Oil 
and American Tobacco cases in 191] 
has the Supreme Court in so short a 
period rendered such a momentous 
series of anti-trust decisions, and any- 
one seeking to learn what they mean 
will do well early in his researches to 
read with great care everything 
which Professor Oppenheim, of the 
George Washington University Law 
School, has to say in his book regard- 
ing the new trends indicated in these 
decisions. 

Now that the Supreme Court is in- 
terpreting “conspiracy to monopo- 
lize” so as to prohibit transactions 
which twenty years ago were gener- 
ally regarded as being neither ‘“‘con- 
spiracy” nor “monopoly’”” nor “at- 
tempt to monopolize”, it is plain 
that all practitioners in this field of 
law need every enlightenment that 
they can get, and Professor Oppen- 
heim’s book is the most up-to-date 
that is now 
meeting this need. 

One statement in his book which 
Professor Oppenheim may wish to 
change in his next edition is his 
Statement (page 267) that ‘“Con- 
gress enacted Section 7 (of the Clay- 
ton Act) to supplement the Sherman 
Act of 1890 by providing specific 
checks to mergers achieved through 
a process of consolidating competing 
corporations”. 

The record is clear that the pur 
pose was not this, but only to pre- 
vent “holding corporations” from 


treatise available for 





9. Scribner's on October 15 will begin the pub- 
lication of a six volume biography of Washington 
by Douglas S. Freeman. If it is comparable with 
Mr. Freeman's R. E. Lee, it may be definitive. 

10. ‘‘Admirable’’ despite two faults. There is 
too much geneology. Why cannot biographers re- 
alize that this is not only uninteresting but unim- 
portant except as emphasizing the influence of 
heredity? The story of Hancock's stewardship as 
treasurer of Harvard College is far from satisfac- 
tory. Hancock was a typical upper class Bostonian 
of his day—Boston Latin School, Harvard. In the 
Harvard catalog, in which students were rated ac- 
cording to their social standing, he was in the 
top bracket. Indeed, his selection as treasurer was 
an attestation of his social standing as well as of 
his financial impregnability. Unquestionably he 
abused his trust. He declined to render accounts 
or to inform the College of the disposition of its 
funds. Intimations that he should resign were ig- 
nored. Suit was threatened. Partial payment was 
made. It was two years after Hancock's death be- 


fore his personal representatives made a full ac- 
counting. Hancock's conduct is inexplicable. Ma- 
licious mulishness? Or had he been living beyond 
his means and was it inconvenient for him 
promptly to settle in full? 


11. Mr. Allan supplements: 

“George Washington rode the symbolic steed 
but was too cold to fire the imagination of the 
masses. Sam Adams was the necessary intellectual 
radical but was too austere to win the people's 
affection. John Adams had the required combino- 
tion of brains and political acumen but lacked 
the common touch. And so it goes as one thumbs 
through the catalogue of founding fathers. Each 
made a priceless contribution to the birth of a 
great nation, but none except Hancock could so 
arouse the enthusiasm of the multitude and sus- 
tain their loyalty to the cause in a region where 
it was strained to the utmost during the agoniz- 
ing years of war and immediately subsequent 
peace" (pages 365-366). 
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acquiring the stock of competing 
corporations, which could be done 
without consent, action or approval 
of the stockholders of the acquired 
corporation, and which was there- 
fore an evil that cannot occur in the 
acquisition of assets of competing 
corporations, which can be accom- 
plished only with the consent and 
approval of the stockholders of the 
acquired corporation. See Report 
Vo. 627, House Committee on the 
Judiciary, 63d Cong. 2d Sess., May 
6, 1941, accompanying H.R. 15657 
which later became the Clayton Act. 

(Throughout the debate on the 
floor of the Senate regarding the Sec- 
tion which became the present Sec- 
tion 7 of the Clayton Act, in which 
Cummins, Reed, Clapp, 
Overman, Poindexter, Walsh, Gal- 
linger, Lewis, Smith and other Sena- 
tors participated, it was repeatedly 
stated that the only purpose of that 
Section was to regulate acquisitions 
of corporate stock, and that it was not 
intended or desired that the Clayton 
\ct should in any way regulate ac- 
quisition of corporate assets, but that 
acquisition of corporate assets should 
be freely permitted except and un- 
less it should result in a violation of 
the Sherman Act. See Congressional 
Record, August 27, 1914; Vol. 51, 
pages 14312 et seq. 

Senator Cummins emphasized that 
“wherever the law (i.e., the Sherman 
\ct) permits the sale of the business 
then it ought to be open and public, 


Senators 


and a corporation ought not to ac- 
quire control of a business simply 
through the purchase of the stock of 
a company which continues under its 
own name and, so far as the public 
knows, is independent in its manage- 
ment. That is what I think this sec- 
tion is intended in the main to pre- 
vent.” See Congressional Record, Au- 
gust 27, 1914; Vol. 51, page 14316. 
GILBERT H. MONTAGUE 
New York City 


Breosaae ISCARIOT. By Edgar 
Lustgarten. New York: Charles Scrib- 
ner’s Sons. July 19, 1948. $2.50. Pages 
214. 


Readers of this department may 
have neted that ocassionally, when 


we come upon a work of crime or 
mystery fiction that seems to be es- 
pecially well done or contains some- 
thing special for lawyers’ interest or 
relaxation, we give word of it here. 
A new book by the rising young 
author of the highly praised One 
More Unfortunate comes in that 
category. 

This is a sordid, sardonic tale of 
London’s underworld, with its rival 
gangs contending with flaming vio- 
lence for the power to tax many ac- 
tivities without the aid of govern- 
mental process. The portrait of the 
ruthless, treacherous mistress of suc- 
cessive leaders of the “top” gang is 
arresting; her capacity for calculated 
betrayals gave her power but not 
Best in the fast-mov- 
ing narrative are pages of adroit 
cross-examination of the 


invincibility. 


prosecu- 
tion’s star witness in a murder case 
against the leader who had risen to 
supremacy by killing his rivals. Of 
course, the putative duel of wits did 
not take place under courtroom pres- 
sures and fatigues, and the author’s 
facile mind manipulates both the 
questions and the answers to suit his 
story. Taking all this into account, 
the cross-examination by the K. C. 
is unusually well done, reminding at 
times of Marshall Hall, Rufus Isaacs, 
and Norman Birkett—so competent- 
ly done, in fact, as to cause a ques- 
tion as to how young Lustgarten 
could have written them. Investiga- 
tion revealed that he is the son of a 
prominent British barrister, was edu- 
cated at Oxford, and 
practiced law for ten years. Coun- 
ter-propaganda work for the British 


afterwards 


Broadcasting Corporation during 
the war took him into new fields. 
The competence of his handling of 
legal proceedings suggests that he 
might have won honors and opu- 
lence if he had returned to the law. 


WL. R. 


Rsvcnc REALTY TAXES. 
By Henry M. Powell and Louis P. 


Jacobs. (Third Edition). New York: 


Clark Boardman Ltd. 
$12.00. Pages v, 664. 


This is the third edition of a work 


Company, 


“Books for Lawyers” 


first published years 
with a second edition in 1933. 


twenty ago 
The 
changes in the New York statute 
and decisional law have been so ex- 
tensive that the second edition ap- 
pears to have been re-written in 
entirety. The author is an experi- 
enced practitioner in the specialized 
field, a member of our Association 
1939. 
assistance of Louis P. Jacobs in pre- 
paring the present volume. 
Although the work is intended 
primarily for lawyers in New York, 


since This time he had the 


where the magnitude of the realty 
values in many cities have led to a 
marked development in the law and 
practice, some of the chapters, such 
as those on “Values”, “Equalization”, 
“Exemptions”, “Special Franchise 
Tax” (new), and “Trial of Issues”, 
have a bearing and utility in at least 
the other large States. Assessments 
for local improvements are not 
treated, nor are the collection of 
taxes. Mr. Powell has again met the 
need for a single volume on the an- 
nual realty assessments for local tax 
purposes that can be a helpful and 
practical guide for the average law- 
yer who has to advise as to, or to 
conduct, proceedings for reductions 
in the tax burdens. 


An ESTATE PLANNER’S 
HANDBOOK. By 
Shattuck. Boston: Little, Brown and 
Company. 1948. $7.50. Pages xxxii, 
575. 


Mayo Adams 


From his years of experience and 
authoritative standing as to trusts, 
Mr. 
Shattuck has compiled a comprehen- 
sive and thorough handbook in a 
field. It 


cover all phases of estate planning, 


estates and estate planning, 


most timely appears to 
and is brought down-to-date by an 
appendix which treats separately the 
impacts of the Revenue Act of 1948. 
On all points Massachusetts prece- 
dents are given as those of a typical 
American jurisdiction, but the pre- 
cedents from other States are given 
extensive elucidation. In his fore- 
word, this distinguished worker in 
our Association, a former President 
of the Massachusetts Bar Association, 
dissents from “forlorn predictions 
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“Books for Lawyers” 


that the family trust is doomed”. 
He declares that “the community 
property approach is not a social evil 
and the testamentary power of ap 
pointment granted in trust to a sur- 
viving spouse is not necessarily an 
unwise arrangement”. His point of 
view, before and since the 1948 legis- 
lation, has been and is that “the 
chief thing to fear, as always, is the 
adoption of an unsound family plan 
for an expected ‘tax economy’ ”’. He 
urges that “It is for our upright and 
skilled estate planners to stand fast 
against that practice’. His book 
should give to lawyers the “know- 
how” to fulfill that advice. 


L IE DETECTION AND CRIMI- 
NAL INVESTIGATION. By Fred 
E. Inbau. Balttmore: The Williams 
and Wilkin Company. 1948. $4.00. 
Pages xi, 193. 

The former director of the Chi- 
cago Police Scientific Crime Detec- 
tion Laboratory, now a Professor of 
Law at Northwestern University, has 
revised and enlarged material which 
he published in 1942 from early fruits 
of his experience in the questioning 
of crime suspects and witnesses. Dur- 
ing that time both the law of crime 
interrogation and the technique and 
dependability of the scientific meth- 
ods have changed considerably. Part 
I of this book presents admirably, 
with many diagrams (records) and 
case histories containing sequences 
of questions used, the legal aspects 
and the scientifie technique of the lie 





FOR THOSE WHO WISH to pursue 

further readings as historical and legal 

background for Ben W. Palmer's cur- 
rent series of articles in the Journal, 
we recommend: 

INTERPRETING THE CONSTITUTION. 
By William Draper Lewis. Char- 
lottesville, Virginia: The Michie 
Company (1937). 

SOCIAL CONTROL THROUGH LAW. By 
Roscoe Pound. New Haven: 


Yale University Press (1942). 

[HE SPIRIT OF THE LEGAL PROFES- 
SION. By Robert N. Wilkin. New 
Haven: Yale University Press 
(1938). 
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detector, Part II is a practical dis- 
cussion of the art and the law of 
criminal interrogation (by methods 
other than the detector). The expo- 
sition of present-day law as to con- 
fessions of crimes is particularly use- 
ful. Those interested in these fields 
of the law will find the volume worth 
owning. 


Trave-m ARK LAW AND 
PRACTICE. (Lanham Act Edi- 
tion.) By Leon H. Amdur. New 
York: Clark Boardman Company. 
1948. $15.00. Pages xiii, 776. 

A year after the taking effect of 
the Lanham Trade-Mark Act of July 
5, 1946 (which became generally op- 
erative on the same date in 1947), 
Leon H. Amdur, of the New York 
Bar, has written a competent work 
on the statutory and decisional law 
and practice in light of the new Act. 
It appears to bring the law of the 
subject as nearly to date as the proc- 
esses of preparation and printing 
permit, and there are supplemental 
pages with late citations. The text 
of the Act and the Trade-mark Rules 
of the United States Patent Office to 
conform to it are given; the Patent 
Office forms are interspersed with 
the author’s text, but are appro- 
priately indexed. In fact, the whole 
book _ is 
nience. 


well-indexed for conve- 


Muroper ONE. By Eleazar Lipsy. 
Garden City, New York: Doubleday 
and Company (Crime Club). May, 
1948. $2.00. Pages 187. 

This tale of metropolitan murder 
is one of the most competently writ- 
ten and engrossing of the current 
crop. It contains much that is au- 
thentic in its narration of police and 
detective bureau methods, the dis- 
trict attorney’s office atmosphere and 
procedures, and the tactics of prose- 
cution and defense. All this is as 
would be expected from the author 
of The Kiss of Death, which has been 
successful as a book and on the 
screen. He is, or until lately has been, 
an assistant district attorney assigned 
to the Homicide Bureau in New 
York City. 








We Recommend 


STALIN AND GERMAN COMMUNISM: 
A STUDY IN THE ORIGINS OF THE 
STATE PARTY. By Ruth Fischer. 
Cambridge: Harvard Univer- 
sity Press; 1948; $8.00; Pages 
xxii, 687. (A book of first im. 
portance in the present crisis: 
to be reviewed in our Octobe: 
issue.) 

BEING AN AMERICAN. By Justice 
William O. Douglas. New York: 
John Day Company; 1948; 
$2.75; Pages ix, 214. (Reviewed 
on page 815 of this issue.) 

‘THE MEANING OF TREASON. By Re- 
becca West. New York: Viking 
Press; 1947; $3.50; Pages 307. 
(Reviewed in 34 A.B.A.J. 140; 
February, 1948; still more sig- 
nificant now than when pub- 
lished.) 

‘TRIALS AND OTHER TRIBULATIONS. 
By Damon Runyon. Philadel- 
phia and New York: J. B. Lip- 
pincott Company; 1948; $3.00; 
Pages 285. (Reviewed in 34 
A.B.A.J. 685; August, 1948.) 

‘THE GATHERING STORM. The War 
Memoirs of Winston Churchill 
(Volume One).- New York: 
Houghton, Mifflin Company; 
1948; $6.00; Pages 784. 

‘THE MEMOIRS OF CORDELL HULL. 
New York: The Macmillan 
Company; 1948; $10.50 (two 
volumes, boxed); Pages 928, 844. 
(Reviewed in 34 A.B.A.J. 569; 
July, 1948.) 

CIVILIZATION ON TRIAL. By Arnold 
J. Toynbee. New York: Oxford 
University Press; 1948; $3.50; 
Pages 270. (Reviewed in 34 A.B. 
A.J. 569; July, 1948.) 

COMMUNISM AND THE CONSCIENCE 
OF THE WEST. By Fulton J. 
Sheen. Indianapolis: Bobbs- 
Merrill Company; 1948; $2.50; 
Pages 247. (Reviewed in 34 A.B. 
A.J. 494; June, 1948.) 

ORDEAL OF THE UNION. By Allan 
Nevins. New York: Charles 
Scribner’s Sons: 1947; $10.00 (2 
vols.) ; Pages x, 593, 590. (Re- 
viewed in 34 A.B.A.J. 229; 
March, 1948.) 
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ALIENS 

Alien Enemy Act of 1798—Judicial 
Review of Deportation Order of Ali- 
en Enemy Held Precluded—*‘De- 
clared War”’ Extends Beyond “‘Shoot- 
ing War”’ 

® Ludecke v. Watkins, 92 L. ed. Adv. 
Ops. 1344; 68 Sup. Ct. Rep. 1429; 
16 U. S. Law Week 4647. (No. 723, 
decided June 21, 1948.) 

The Alien Enemy Act of 1798 con- 
fers upon the President broad powers 
of apprehension, restraint and _ re- 
moval of enemy aliens “whenever 
there is a declared war between the 
United States and any foreign nation 
*. Petitioner, a 
German enemy alien, was arrested 


or government . 


December 8, 1941, and interned after 
a hearing before the Alien Enemy 
Hearing Board in February, 1942. 
By executive order in July of 1945 
the President directed the removal 
of all alien enemies “deemed danger- 
ous to the public peace and safety” 
by the Attorney General. In Janu- 
ary of 1946 the Attorney General 
ordered petitioner’s removal. Peti- 
tioner’s writ of habeas corpus was 
dismissed below. 

The judgment was affirmed by the 
Supreme Court in an opinion by Mr. 
Justice FRANKFURTER. The Court 
held the removal order not subject 
to judicial review, relying on the 
imperative language of the statute 
and what was considered unbroken 
authority on the point, The Court 
also dismissed petitioner’s claim that 
Presidential summa:y power under 
the Act did not survive the cessation 
of actual hostilities—-the “declared 
war’, in the language of the statute. 
“War does not cease with a cease- 
fire order,” Mr. Justice FRANKFURTER 
declared, ‘and the power to be exer- 
cised by the President such as that 
conferred by the Act of 1798 is a proc- 
ess which begins when war is de- 
clared but is not exhausted when the 
shooting stops.” As thus construed 





Reviews in this issue by James L. Homire and 
Richard B. Allen. 


Review of Recent Supreme Court Decisions 


the Court found the statute valid as 
an exercise of the war power. 

Mr. Justice Douctas, joined by 
Mr. Justice MurpHy and Mr. Justice 
RUTLEDGE, dissented on the ground 
that by a writ of habeas corpus pe- 
titioner was entitled to a judicial 
examination of whether the depor- 
tation order was based on ‘“‘proce- 
dures affording due process of law”, 
as would be the case if an ordinary 
deportation order were involved. 

Mr. Justice BLACK, with whom Mr. 
Justice DoucLas, Mr. Justice Mur- 
pHy and Mr. Justice RUTLEDGE also 
agreed, dissented. He termed it “a 
pure fiction” that the United States 
was still at war within the meaning 
of the Act. A. 

The case was argued by Ludecke 
pro se and Stanley M. Silverberg for 
Watkins. 


APPEAL AND ERROR 

State Prisoner Allowed To Seek Ha- 
beas Corpus in Federal District Court 
Although Highest State Court Had De- 
nied Writ and No Application Had 
Been Made to Supreme Court for Cer- 
tiorari — Refusal of Request for 
Counsel for Defendant Incapable of 
Defending Himself in Non-Capital 
Case Denial of Due Process 

®" Wade v. Mayo, 92 L. ed. Adv. Ops. 
1246; 68 Sup. Ct. Rep. 1270; 16 U.S. 
Law Week 4582. (No. 40, decided 
June 14, 1948.) 

Petitioner was convicted of a non- 
capital offense in a Florida state 
court and did not appeal. Later he 
sought on a writ of habeas corpus in 
a state court to invalidate the convic- 
tion on the ground that the trial 
judge had refused to appoint coun- 
sel after his request for representa- 
tion. The writ was quashed and this 
was affirmed by the Florida Supreme 
Court. A year later petitioner sought 
a writ of habeas corpus in a federal 
district court. After a hearing on the 
writ, the District Court held denial 
of appointment of counsel violated 
petitioner’s right to due process un- 
der the Fourteenth Amendment, and 


This de- 
cision was reversed by the Court of 
Appeals for the Fifth Circuit. The 


invalidated the sentence. 


principal question presented was 
whether it was proper for the District 
Court to entertain a habeas corpus 
petition filed by a state prisoner who, 
having secured a ruling from the 
highest court of the state on his fed- 
eral constitutional claim, had failed 
to seek a writ of certiorari in the Su- 
preme Court of the United States. 

In an opinion by Mr. Justice Mur- 
PHY the Court reversed the Circuit 
Court of Appeals and held that the 
District Court had properly consid- 
ered the petition since petitioner's 
pursuance of his writ of habeas cor- 
pus through the Supreme Court of 
Florida constituted an exhaustion of 
state remedies. The Court pointed 
out that the reason for the exhaus- 
tion of state remedies rule was the 
“respect which federal courts have 
for state judicial processes” and the 
“administrative necessities of the fed- 
eral judiciary”. Mr. Justice MURPHY 
declared that after the Florida Su- 
preme Court’s denial of petitioner’s 
writ, petitioner’s new avenue to the 
federal District Court did not inter- 
fere with state processes. 

Proceeding then to the merits of 
petitioner’s claim, the Court held 
that the Circuit Court of Appeals 
had wrongly reversed the findings ol 
the District Court that petitioner 
had been denied due process of law 
by the trial court’s refusal to appoint 
counsel. The Florida rule that a de- 
fendant in a non-capital case was not 
entitled to counsel was held not to 
be binding on the federal courts and 
it was said that where such a defend- 
ant was incapable of representing 
himself refusal to appoint counsel 
was a denial of due process. 

Dissenting, Mr. Justice Reep felt 
that on the authority of Ex parte 
Hawk, 321 U.S. 114, at 116, the Dis- 
trict Court should not have enter- 
tained the petition but that the pris- 
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Recent Supreme Court Decisions 


oner should have exhausted the rem- 
edy of review by certiorari in the 
United States Supreme Court of the 
Florida Supreme Court’s dismissal of 
the writ of habeas corpus. The CHIrF 
Justice, Mr. Justice JACKSON and Mr. 
Justice BURTON joined in this dissent. 
A. 

The case was argued by E. M. 
saynes for Wade and J. Tom Wat 
son for Mayo. 


CONSTITUTIONAL LAW 
Fourteenth Amendment—Privileges 
and Immunities Clause 
® Takahashi v. Fish and Game Com- 
mission, 92 L. ed. Adv. Ops. 1096; 68 
Sup. Ct. Rep. 1138; 16 U. S. Law 
Week 4528. (No. 533, decided June 
7, 1948.) 

Takahashi, born in Japan, came to 
this country and became a California 
resident in 1907. Under federal laws 
he is entitled to reside in the country 
but is ineligible for United States 
citizenship. Under an amendment to 
California laws passed in 1945, per- 
sons ineligible to citizenship were ex- 
cluded from obtaining fishing li- 
censes for commercial fishing in 
ocean waters off the California coast. 
Takahashi sued for a writ of manda- 
mus in a state court of California, 
to compel the issuance to him of a 
fishing license, contending that the 
restriction mentioned was unconsti- 
ruled for 
Takahashi, but the State Supreme 


tutional. A trial court 
Court reversed. 

On certiorari the latter ruling was 
reversed by the Supreme Court. Mr. 
Justice BLAck delivered the prevail- 
ing opinion. The decision is based 
in part on Truax v. Raich, 239 U.S. 
33. The Court also denies that the 
states may discriminate against alien 
residents on the sole ground that 
under federal laws they are ineligible 
for citizenship. It also rejects the 
contention that there is any special 
public interest justifying the states’ 
exclusion of aliens from commercial 
fishing by reason of their ineligi- 
bility to citizenship. 

Mr. Justice Murpuy delivered a 
separate concurring opinion in which 
Mr. Justice RUTLEDGE concurred. 

Mr. Justice Reep dissented in an 
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opinion in which Mr, Justice JACKSON 
joined. In the dissenting opinion it 
is suggested that Congress may re- 
quire the states to remove restrictions 
against aliens but, until it does so, 
the judicial branch of the govern- 
ment should not require the states 
to admit all aliens to the privilege 
of exploiting natural resources of the 
state. The dissent rests upon the view 
that it is established that the states 
may accord to citizens rights superior 
to aliens in the ownership of land 
and in the exploiting of natural 
resources of the state. Fi. 

The case was argued by Dean G. 
Acheson and A. L. Wirin for Taka- 
hashi and Ralph Winfield Scott for 
the Commission. 


State Statutes Restricting and Regu- 
lating Commercial Fishing in Coastal 
Waters 

= Toomer v. Witsell, 92 L. ed. Adv. 
Ops. 1131; 68 Sup. Ct. Rep. 1156; 16 
U. S. Law Week 4550. (No. 415, de- 
cided June 7, 1948.) 

In this case the Supreme Court 
considered the constitutional validity 
of statutes of South Carolina involv- 
ing commercial shrimp fishing in the 
three-mile maritime belt off the 
South Carolina coast. The parties 
challenging the validity of the stat- 
utes were individual fishermen, all 
residents and citizens of Georgia. A 
specially constituted federal court of 
three judges upheld the statutes, de- 
nied injunctive relief and dismissed 
the suit. On direct appeal the de- 
cision was affirmed in part and re- 
versed in part. The Cuter JusTICcE 
delivered the opinion. 

First, the Court decides that in- 
junctive relief is appropriate. Sec- 
ond, the Court sustains the right of 
the State to exercise its police power 
in the shrimp fishery within the 
three-mile limit, in the absence of 
any conflicting federal regulation. 
Third, the Court sustains a tax of 
one-eighth cent per pound on green 
shrimps taken from the fishery against 
the contention that it taxes imports 
and unduly burdens interstate com- 
merce. Fourth, the Court sustains a 
challenge to the statute that it vio- 
lates the privileges and immunities 
clause of Article IV, Section 2 of the 


Constitution by the imposition of a 
license on non-residents 100 times as 
great as that which residents are re. 
quired to pay. Fifth and finally, the 
Court sustains a challenge to a pro- 
vision which requires the owners of 
shrimp fishing boats to unload, pack 
and stamp their catch at a South Car- 
olina dock before shipping or trans- 
porting it to another state, as consti- 
tuting an undue burden on interstate 
commerce violative of Article I, Sec- 
tion 8 of the Constitution. 

Mr. Justice BLACK concurred in the 
judgment of the Court except as to 
the fifth conclusion. 

Mr. Justice FRANKFURTER, with 
whom Mr. Justice JACKSON con- 
curred, joined in the Court’s opin- 
ion except as to the fourth part, 
which the majority based upon the 
privileges and immunities clause. Mr. 
Justice FRANKFURTER would have 
rested the ruling on the commerce 
clause. H. 

The case was argued by Robert 
E. Falligant and Aaron Kravitch for 
Toomer and David W. Robinson 
and J. Monroe Fulmer for Witsell. 


LABOR LAW 

Ban on Labor Organization Polliti- 
cal Expenditures Construed Not To 
Apply to ClO’s Endorsement of Con- 
gressional Candidate in Regularly- 
Published CIO Newspaper 

=" United States v. Congress of In- 
dustrial Organizations, 92 L. ed. Adv. 
Ops. 1315; 68 Sup. Ct. Rep. 1349; 
16 U. S. Law Week 4662. (No. 695, 
decided June 21, 1948.) 

The Labor-Management Relations 
Act of 1947 amended Section 313 of 
the Federal Corrupt Practices Act of 
1925 to make it unlawful for any 
labor organization “to make a con- 
tribution or expenditure in connec- 
tion with any election” at which a 
Senator or Representative in Con- 
gress is to be voted for. In July of 
1947 The CIO News, a weekly peri- 
odical owned and published by the 
CIO from its funds, published a 
statement written by Philip Murray, 
president of the CIO, urging the 
election of a particular candidate for 
Congress. The CIO and Murray 
were indicted for violation of Section 
313. Defendants moved to dismiss 
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the indictment on grounds that the 
statute as construed and applied to 
them violated their rights to freedom 
of press, speech and assembly, and on 
The 
District Court sustained the motion. 


other constitutional grounds. 


The Supreme Court affirmed, but 
a majority of the Court did not be- 
lieve it necessary to decide the con- 
stitutional issue raised. In an opin- 
ion by Mr. Justice REED, it was held 
that the indictment did not charge 
an offense under Section 313. To 
support this reliance is placed upon 
the legislative history of the section 
and particularly upon answers made 
on the floor of the Senate by Senator 
Robert A. Taft (a sponsor of the 
legislation) as to the extent and 
scope of the amendment of the sec- 
tion in 1947, The Court points out 
that construction of the section turns 
on the scope given the word “expend- 
iture”. It construes the indictment 
as charging “only that the CIO and 
its president published with union 
funds a regular periodical for the 
furtherance of its aims, that Presi- 
dent Murray authorized the use of 
those funds for distribution of this 
issue in regular course to those ac- 
customed to receive copies of the 
periodical and that the issue with the 
statement described at the beginning 
of this opinion violated Section 313 
of the Corrupt Practices Act”. 

Mr. Justice FRANKFURTER, in a 
separate concurring opinion, felt 
that each side in this case “was at 
least unwittingly the ally of the 
other in bringing before this Court 
far-reaching questions of constitu- 
tionality under circumstances which 
all the best teachings of this Court 
admonish us not to entertain’, but 
concurred in the judgment because 
of the “rule of constitutional adjudi- 
cation which requires us to give a 
statute an allowable construction 
that fairly avoids a constitutional 
issue”. 

In a long dissenting opinion Mr. 
Justice RUTLEDGE, joined by Mr. Jus- 
tice BLACK, Mr. Justice DoucLas and 
Mr. Justice MurpnHy, declared that the 
Court “‘abdicates its function in the 
guise of applying the policy against 
deciding questions of constitution- 


He found that 
the statute applied to the “expendi- 


ality unnecessarily”. 


tures” in this case, if it applied to 
any, and that so applied the statute 
was unconstitutional. A. 

The case was argued by Jesse Cli- 
menko for the United States and by 
Charles J. Margiotti and Lee Press- 
man for the CIO. 


MONOPOLIES 
Application of Sherman Act to Mo- 
tion Picture Industry—Certain Prac- 
tices as Resiraint of Trade—District 
Court’s Decree Ordering Competi- 
tive Bidding System Reversed—Fur- 
ther Proceedings Ordered Regard- 
ing Theater Ownership 
® United States v. Paramount Pic- 
tures, Loew’s v. United States, Para- 
mount Pictures v. Same, Columbia 
Pictures Corporation v. Same, Unit- 
ed Artists Corporation v. Same, Uni- 
versal Pictures Company v. Same, 
American Theaters Association v. 
Same, Allred v. Same, 92 L. ed. Adv. 
Ops. 882; 68 Sup. Ct. Rep. 915; 16 
U. S. Law Week 4389. (Nos. 79- 
86, decided May 3, 1948.) 

The United States, in a suit under 
the Sherman Act, charged that all de- 
fendants, as distributors of motion 
pictures, had conspired to restrain 
and monopolize and had restrained 
and monopolized interstate trade in 
the distribution and exhibition of 
films. It also charged that the verti- 
cal combination of producing, dis- 
tributing and exhibiting motion pic- 
tures among five major defendants 
(Paramount, Loew’s, R-K-O, War- 
ner, and Twentieth-Century Fox) 
violated Sections 1 and 2 of the Sher- 
man Act.! 

Issue was joined and trial was had 
before a three-judge District Court 
in the Southern District of New 
York. The court found violations of 
the Act and granted injunctive re- 
lief. In an opinion by Mr. Justice 
Doucias, the Supreme Court af- 
firmed in part, and remanded the 
case to the District Court for further 
proceedings and the framing of a 
new decree. 

In an extensive opinion, the Court 
considered separately the many 
phases of the case. Under the allega- 
tion of restraint of trade, the Court 
considered: 


Recent Supreme Court Decisions 


District 
Court found two price fixing con- 


1. Price Fixing.—The 
spiracies: a horizontal one among 
all defendants and a vertical one 
between each distributor-defendant 
and its licensee. The decree enjoined 
defendants from granting any license 
for the exhibition of a motion pic- 
ture, except in their own theaters, 
in which a minimum price of admis- 
sion was set. The Supreme Court 
approved this finding and aspect of 
the decree. 

2. Clearances and Runs.— Clear- 
ances were held to be not illegal 
restraints of trade per se, but the 
District Ceurt, setting up standards 
by which they could be judged, 
found defendants had used a uniform 
system of clearances in some instances 
bearing no relation to the circum- 
make them 
The District 
Court’s decree allowed clearances in 


Stances necessary to 


reasonable restraints. 
certain circumstances, but placed the 
burden on the distributor to sustain 
their legality in each case. The Court 
also approved this portion of the 
decree. 

3. Pooling Agreements and Joint 
Ownership.—The District Court's 
decree requirement of dissolution of 
existing agreements was 
approved by the Supreme Court. As 
to the joint ownership of theaters 
the decree ordered disaffiliation with- 
out regard as to how such joint 
ownership The Supreme 
Court indicated that on remand 
there should be a modification of 
the decree in cases where acquisition 
was innocent and not used in further- 
ance of monopoly. 


pooling 


arose. 


4. Formula Deals, Master Agree- 
ments and Franchises.—The decree 
enjoined formula deals and master 
agreements and the Court upheld 
this on two grounds: (1) that they 
eliminated the possibility of bidding 
for films on a_ theater-by-theater 
basis, and (2) that the pooling of the 





1. The complaint also charged that the pro- 
ducer-defendants had attempted to monopolize 
and had monopolized the production of motion 
pictures, but the District Court found to the con- 
trary and that finding was not challenged in the 
Supreme Court. Since monopoly of production 
was eliminated as a feature of the cases, the 
Court noted that no problem under the First 
Amendment was raised. 
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purchasing power of a chain of 
theaters is a misuse of monopoly 
power insofar as it combines closed 
towns with competitive towns. (See 
holding on this point in U. S, v. 
Griffith and Schine Chain Theaters 
v. U. S., 34 A.B.A.J. 602; July, 1948.) 
The District Court’s prohibition of 
franchises was tied up with its de- 
cree provision on competitive bid- 
ding, discussed hereinafter, and 
consequently the Supreme Court set 
aside the findings on this point. 

5. Block-Booking.—The District 
Court enjoined block-booking on the 
ground that it “adds to the monopoly 
of a single copyrighted picture that 
of another copyrighted picture which 
taken and exhibited in 
order to secure the first”. The Court 
approved this portion of the decree. 

6. Discrimination.—The District 
Court found discrimination between 


must be 


large circuits and small independ- 
ents, and adopted its provision for 
competitive bidding as a remedy for 
the situation. 

To correct the foregoing restraints 
of trade, the District Court’s decree 
ordered a competitive bidding system 
for the distribution of motion pic- 
tures in each “competitive area”. 
Under this system films would be 
offered to the highest responsible 
bidder for exhibit. 

Che Supreme Court rejected this 
portion of the decree. Mr. Justice 
DouGtas said that it would involve 
the “judiciary so deeply in the daily 
operation of this nation-wide busi 
ness” and promised “such dubious 
benefits that it should not be unde 
taken”. He 
system “would involve the judiciary 


continued that this 


in the administration of intricate 
and detailed rules governing priority, 
period of clearance, length of run, 
competitive areas, reasonable return, 
and the like”—all things for which 
the judiciary was ill-suited. Further- 
more, the Court found no aid in the 
system for the small independent ex- 
hibitor, since if each feature must go 
to the highest responsible bidder, the 
large circuits—“those with the long- 
est purse’”’—would seem to be favored. 

Since the competitive bidding 
system was the “central arch” of the 
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District Court’s decree, its elimina- 
tion, the Court noted, leaves the 
District Court free on the remand 
to frame another decree not only as 
to this aspect, but also as to other 
phases of the case. 

In regard to the monopoly allega- 
tions, the District Court found no 
“national monopoly” in the owner- 
ship of theaters; rather it based its 
decree on the enumerated unlawful 
practices in restraint of trade. The 
decree did, however, enjoin the five 
majors from expanding their present 
theater holdings, but refused to 
grant the government request for 
divestiture, on the ground that it 
was too harsh a remedy where there 
was available the alternative of com- 
petitive bidding. As to divestiture 
the Supreme Court found the Dis- 
trict Court’s findings “deficient and 
obscure”. As guideposts on the point 
in the remand, the Court said in its 
opinion the “legality of vertical 
integration [of producing, distribut- 
ing and exhibiting motion pictures] 
under the Sherman Act turns on (1) 
the purpose or intent with which it 
was conceived, or (2) the power it 
creates and the attendant purpose or 
intent”. 

Mr. Justice FRANKFURTER dissented 
on the ground that such a decree of 
a district court should not be over- 
turned if the remedy prescribed is 
fairly calculated to end the violations 
found and there is no abuse of the 
lower court’s discretion in framing 
the decree. 

Mr. Justice JACKSON took no part 
in the consideration or decision of 
the cases. A. 

The cases were argued by ‘Tom C. 
Clark, Robert L. Wright and John 
F. Sonnett for the United States; and 
by Whitney North Seymour for Para- 
mount, John W. Davis for Loew’s, 
Louis D. Frohlich for Columbia, 
Edward C. Raftery for United 
Artists, Thomas Turner Cooke for 
Universal, Thurman Arnold for 
American Theaters Association, John 
G. Jackson and Robert T. Barton 
for Allred, Joseph M. Proskauer for 
Warner, James F. Byrnes for Twen- 
tieth-Century Fox, and William J. 
Donovan for R-K-O. 


TRADE-MARKS, TRADE NAMES AND 
UNFAIR COMPETITION 


Multiple Basing Point Delivered Price 
System of Cement Industry Held Il- 
legal Under Federal Trade Commis- 
sion and Clayton Acts 

=" Federal Trade Commission yy. 
Cement Institute, Same v. Aetna 
Portland Cement Company, Same v. 
Marquette Cement Manufacturing 
Company, Same v. Calavares Cement 
Company, Seme v. Huron Portland 
Cement Company, Same v. Superior 
Portland Cement, Same v. North- 
western Portland Cement Company, 
Same v. Riverside Cement Company, 
Same v. Universal Atlas Cement 
Company, Same v. California Port- 
land Cement Company, Same v. 
Monolith Portland Cement Com- 
pany, Same v. Smith, 92 L. ed. Adv. 
Ops. 806; 68 Sup. Ct. Rep. 793; 16 
U.S. Law Week 4359. (Nos. 23-34, 
decided April 26, 1948.) 

The Federal Trade Commission 
charged in a two count complaint 
that the multiple basing point de- 
livered price system utilized by the 
cement industry constituted an “un- 
fair method of competition” under 
Section 5 of the Federal Trade Com- 
mission Act and that the price dis- 
criminations resulting from the use 
of the system were made for the 
purpose of destroying competition 
in price, in violation of Section 2 of 
the Clayton Act, as amended by the 
Robinson-Patman Act. After exten 
sive hearings the FTC made findings 
and conclusions and issued a cease 
and desist order directed against all 
respondents, and forbidding any con- 
certed action among any of them to 
continue the forbidden basing point 
price system. 

Under Count | of the complaint, 
charging violation of the Federal 
Trade Commission Act, the FTC 
found (as its findings were construed 
by the Court) a combination among 
respondents, made effective through 
mutual understanding or agreement, 
to employ a multiple basing point 
system of pricing, which resulted in 
identical terms of sale and identical 
prices for cement at any given point 
in the United States, regardless of 
that point’s distance from the cement 
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mill! Under Count II the Com- 
mission found (again as construed 
by the Court) that respondents had 
combined to adopt a multiple basing 
point price system which resulted 
in systematic price discriminations 
made with the purpose of destroying 
competition among the respondents. 
(his was held to be proscribed by 
the Clayton Act. 

The Court of Appeals for the 
Seventh Circuit vacated and set aside 
the FTC order. 

In a long opinion by Mr. Justice 
BLAck, the Supreme Court reversed 
the Circuit Court of Appeals and up- 
held the Commission’s order, and its 
findings and conclusions, against 
ramified attacks by respondents. The 
list contention dismissed by the 
Court was that the Commission was 
without jurisdiction since Count I 
in reality charged a combination in 
restraint of trade, which actually was 
an offense under the Sherman Act, 
id should therefore be dealt with 
by a suit instituted by the Attorney 
General in a federal district court. 
“The Commission has jurisdiction,” 
Mr. Justice BLACK stated, ‘to declare 
that conduct tending to restrain 
trade is an unfair method of com- 
petition even though the self-same 
conduct may also violate the Sher- 
man Act.” 

Next the Court examined the find- 
ings and evidence and concluded that 
they were sufficient to support the 
charges in the FTC’s complaint. The 
order of the Commission was found 
to be clear and unambiguous and 
was approved in its entirety by the 
Court. Jnter alia, the Court dis- 
missed contentions of some respond- 
ents that the Commission was with- 
out jurisdiction as to them because 
they were not engaged in interstate 
commerce; that the Commission was 
biased; and that the Commission 
erred in allowing the introduction 
of certain evidence. 

Mr, Justice BuRTON dissented. He 
stated that the conclusion of the Cir- 
cuit Court of Appeals was that the 


FTC had failed to show a combi- 
nation among respondents, and that 
that court had then applied the law 
as if such a combination did not 
On the other hand, the Su- 
preme Court had applied the law as 
if such a combination did exist. 
Mr. Justice Burton declared that he 
agreed with the court below both 
as to its conclusion that there was 


exist. 


no combination and as to the law 
applicable to that state of facts. 

Mr. Justice DoucLas and Mr. Jus- 
tice JACKSON did not participate. 

A. 

The cases were argued by Charles 
H. Weston and Walter B. Wooden fo 
the FTC; and by William J. Dono- 
van for Cement Institute, Nathan L. 
Miller for Universal Atlas, Edward 
A. Zimmerman for Marquette, 
Charles Wright, Jr., for Huron, Her- 
bert W. Clark for Calaveras, Pierce 
Works for Riverside, Alex W. Davis 
for California, Herbert S. Little for 
Superior, and S. Harold Shefelman 


for Northwestern. 


Robinson-Patman Act—Prohibition 
on Discrimination in Price Based on 
Quantity 
=" Federal Trade 
Morton Salt Company, 92 L. ed. Adv. 
Ops. 948; 68 Sup. Ct. Rep. 822; 16 
U.S. Law Week 4419. (No. 464, de- 
cided May 3, 1948.) 

The Federal Trade Commission 


Commission  v. 


desist order 
against the Salt Company requiring 
it to desist from price discrimina- 
tions found to be in violation of Sec- 
tion 2 of the Clayton Act as amended 
by the Robinson-Patman Act. The 
Circuit Court of Appeals set aside 
the Commission’s order. 

On certiorari the Supreme Court 
Mr. Justice Back de- 
livered the opinion of the Court. 
The act declares it to be unlawful 
for any person “to discriminate in 
price between different purchasers of 
commodities of like grade and quali- 
ty, .. . where the effect of such dis- 
crimination may be substantially to 
lessen competition or tend to create 


issued a cease and 


reversed. 


Recent Supreme Court Decisions 


a monopoly”. The Salt Company 
sold salt under a schedule fixing the 
price per case at figures ranging from 
$1.35 to $1.60, depending to a large 
extent on the quantities purchased. 

The Supreme Court construes the 
act as specifically intending to de- 
prive a large buyer of advantages 
derived solely from quantity purchas- 
ing ability. 

An important ruling in the case, as 
indicated by the opinion of Mr. Jus- 
tice JACKSON, dissenting in part, is in 
its holding that the statute does not 
require that 
probably be harmful to competition 
but only that there is a reasonable 
possibility that they may have such 
an effect. 

In one respect the Commission’s 


discriminations will 


order was disapproved. It exempted 
price differences of less than five cents 
per case “which do not tend to les- 
sen, injure or destroy competition”. 
The Court held that the Commis- 
sion having exempted the differen- 
tials in question “could not then shift 
to the courts a responsibility in en- 
forcement trying 
issues of possible injury to competi- 
tion, issues which Congress has 
primarily intrusted to the Commis- 
sion”. 


proceedings of 


The dissenting opinion, in which 
Mr. Justice FRANKFURTER joined, sup- 
ports the position that the correct 
interpretation of the provision of the 
Act in relation to its effect on com- 
petition is that there must be a rea- 
sonable probability of harm to com- 
petition rather than a mere possi- 
bility thereof. H. 

The case was argued by Robert L. 
Stern for the Commission and Lloyd 
M. McBride for the Company. 


1. In explaining the multiple basing point de- 
livered price system of the cement industry, the 
FTC had said: ‘Thus, if Mill A has a base price 
of $1.50 per barrel, its delivered price at each 
location where it sells cement‘ will be $1.50 per 
barrel plus the all-rail freight from its mill to the 
point of delivery, except that when a sale is made 
for delivery at a location at which the combina 
tion of the base price plus all-rail freight from 
another mill is a lower figure, Mill A uses this 
lower combination so that its delivered price at 
such location will be the same as the delivered 
price of the other mill." 
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Third Circuit Conference Attests the Enactment 


of the Revised Judicial Code 


® The 11th annual Judicial Confer- 


ence of the Third Circuit met in 
Atlantic City on July 5-7, with Senior 
Circuit Judge John Biggs, Jr., of 


Wilmington, presiding. 


The first day of the session was 
given over to an informal address 
by Associate Justice Harold H. Bur- 
ton, of the United States Supreme 
Court, as Circuit Justice for the 
Third Circuit, to reports on the sta- 
tistics of judicial business in the Cir- 
cuit, and to other official reports. Mr. 
Justice Burton spoke interestingly 
concerning members of the Supreme 
Court who had sat in the Middle 
Circuit, which originally included 
the Third Circuit, and also those 
who had sat in the Third Circuit 
itself after it was so constituted. An 
of this session 
was an address by Circuit Judge 
Albert B. Maris with reference to 
the bills passed by the 80th Congress 
and signed by the President to re- 
vise the Judicial Code and the Crim- 
inal Code. Judge Maris was Chair- 
man of a Committee of the Judicial 
Conference of Senior Circuit Judges 
appointed by Chief Justice Vinson 
to cooperate as to the legislation on 
the Judicial Code. The Committee 
was in securing its 


informative feature 


instrumental 
passage. 


The second day of the Conference 
was devoted principally to a sympos- 


Fourth Circuit Conference 
(Continued from page 794) 

dria), and Senior Circuit Judge 
Parker. The latter gave a highly in- 
teresting account of his recent trip 
to England, with highlights concern- 
ing the operation of the Courts of 
England and Scotland. 

The last day of the Conference 
was devoted to a discussion of the 
operation of the Federal Rules of 
Criminal Procedure. This was led 
by Judge Albert V. Bryan, District 
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ium presided over by Judge William 
F. Smith, of the District Court in 
New Jersey, as to improving the 
handling of trial lists. The discussion 
was conducted by members of the 
Bar, and included a frank comment 
on the use of pre-trial precedure in 
the various districts of the Circuit. 
Henry P. Chandler, Director of the 
Administrative Office of the United 
States Courts, spoke in reference to 
the federal probation system, and 
commented on the report of the Ju- 
Conference Committee on 
Probation, with special reference to 


dicial 


the treatment of juveniles. 


At the Conference dinner, Justice 
Burton presented to Judge Maris 
one of the pens used by the Presi- 
dent in signing the Judicial Code 
and the Criminal Code revision bills. 
A rising vote of thanks was given 
to Judge Maris in recognition of his 
signal services in the drafting and 
passage of these measures. Philip 
C. Jessup, United States Deputy 
Representative to the United Na- 
tions, was unable to be present be- 
cause of an unexpected convocation 
of the Security Council. A prepared 
address by him as to the machinery 
of the United Nations and how it 
functions was read by his assistant, 
Mr. Hyde. 


The last day of the Conference 
was devoted to a symposium, pre- 


Judge for the Eastern District of 
Virginia, and was participated in by 
the United States Attorneys of a 
number of districts in the Circuit. 
Judge Harry E. Watkins, of Fair- 
mont, West Virginia, reported for 
a special conference Committee on 
Economy in Administration of the 
Courts. There was a favorable dis- 
cussion of a proposed rule for bring- 
ing up original papers from the Dis- 
trict Court as the record on appeal. 


sided over by Circuit Judge John J. 
O’Connell, on the question of 
whether the number of published 
opinions should be reduced. Four 
members of the Bar conducted this 
discussion and were cross-examined 
by members of the judiciary. The 
report submitted by the Committee 
was summarized and quoted from 
in our August issue (page 668). 
The report defended by the lawyers 
recommended the reduction in the 
number of published opinions, and 
suggested the lessening of the quan- 
tity of opinions published should be 
a two-step procedure in which the 
judges would make the initial selec- 
tion of their opinions which should 
not be published, with the final selec- 
tion from the remainder to be made 
by an independent committee of law- 
yers appointed by the Court. The 
Committee further suggested defin- 
ite rules for the selection of opinions 
to be published, and suggested a rule 
of Court prohibiting the citation or 
use in printed briefs or oral argu- 
ment of any opinion not published 
by authority of Court. 

On the invitation of the Council 
of the Conference (our August issue, 
page 709), Joseph W. Henderson, 
of Philadelphia, a former President 
of our Association and now a mem- 
ber of the Advisory Board of the 
JouRNAL, attended the Conference 
as a representative of the JOURNAL. 


This was presented by Claude M. 
Clerk of the United States 
Circuit Court of Appeals for the 
Fourth Circuit, who is Secretary of 
the Conference. 

Attendance at the Conference was 
estimated to be about 150. The 
pleasant surroundings of the Grove 
Park Inn and the fact that many 
of the lawyers and judges in attend- 
ance brought their added 
much to the pleasure of the occasion. 


Dean, 


wives 
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Atomic Energy Commission. . security 
clearance. ..continued clearance ac- 
corded Director of National 
of Standards under provisions of 
Atomic Energy Act for reinvestigation 


Bureau 


of persons permitted access to re- 
stricted data. 


=" Memorandum Decision, U. S. 
\tomic Energy Commission, July 
15, 1948. 

\cting under the provisions of the 
\tomic Energy Act for reinvestiga- 
tions of persons who were permitted 
access to restricted data by the Man- 
hattan District, the five members of 
the Atomic Energy Commission held 
that Dr. Edward U. Condon, Direc- 
tor of the National Bureau of Stand- 
ards, was entitled to continued se- 
curity clearance permitting his ac- 
cess to certain restricted data perti- 
nent to his duties. In view of the 
nature of Dr. Condon’s work, how- 
ever, such clearance does not involve 
access to information on weapons, 
production or stockpile data. After 
examining the extensive files and FBI 
reports in regard to Dr. Condon’s 
character, associations and _ loyalty, 
the Commission found that his loyal- 
ty to the United States was “unques- 
and that his continued 
clearance would not constitute a se- 
curity hazard to the atomic energy 
program or “adversely affect the com- 
mon defense and security of the 
United States”. 

Although the House Committee 
on Un-American Activities was con- 
ducting its own investigation and 
hearing as to Dr. Condon, and, in 


tionable”’ 


EDITOR'S NOTE: The omission of a cita- 
tion to United States Law Week or to 
the appropriate official or unofficial re- 
ports in any instance does not mean 
that the subject matter has not been 
digested or reported in those publica- 
tions. 


spite of the opinion of its Personnel 
Security Review Board that interim 
action by the Commission might ap- 
propriately be deferred, the Com- 
mission said: “in view of its statutory 
obligations this is a case which the 
members of the Commission should 
themselves decide, and it is our 
duty to proceed at this time to such 
a decision”’. 

In reaching its decision, the Com- 
that Dr. 
continued clearance was in the best 


mission found Condon’s 
interests of the atomic energy pro- 
gram and stated: ‘The file contains 
unfavorable information of a rele- 
vant character concerning certain 
persons with whom Dr. Condon and 
Mrs. Condon have from time to time 
The file 
that Dr. Condon is a man of wide 


had contacts. also shows 
associations, and that his associates 
include many highly reputable mem- 
bers of the scientific community who 
have great confidence in him.” 

Constitutional Law .. . tax as burden 
on interstate commerce . . . municipal 
restrictions on non- 
resident merchants displaying samples 
and taking orders held an uncon- 


stitutional burden on interstate com- 


tax and other 


merce. 


® Best & Co., Inc. v. City of Omaha, 
Neb. Supreme Ct., June 29, 1948, 
Messmore, J. 

Salesmen of appellant, a New York 
retailer of wearing apparel, occasion- 
ally rented a room in an Omaha ho- 
tel for a two-day display of merchan- 
dise samples, orders for which were 
forwarded to New York for ap- 
proval and filling. Appellant insti- 
tuted the present action to enjoin 
enforcement against it of an Omaha 
ordinance requiring an “itinerant 
vendor” (i.e., a non-resideat intend- 
ing to do business in Omaha less 
than 120 days) to obtain a permit 





from the Omaha City Council, ob- 
tain this permit in person, pay in 
advance an occupation tax of $15 
per day, post a $5000 surety bond to 
indemnify purchasers against tis- 
representation, and procure health 
certificates from a local physician. A 
decree adverse to appellants was re- 
versed on appeal and the cause re- 
manded with instructions to enter a 
permanent injunction. 

The principal issue was the con- 
stitutionality of the ordinance under 
The Court 
pointed to two lines of relevant Su- 
preme Court decisions. One line, of 
which Best & Co. v. Maxwell (1940), 


311 U.S. 454, was deemed represen- 


the commerce clause. 


tative, had held similar local taxes 
unconstitutional on the grounds that 
the effect was to burden unduly in- 
terstate commerce, or to discriminate 
against the out-of-state merchant. A 
second line, relied on by appellees as 
more recent, stemmed from Western 
Live Stock v. Bureau of Revenue, 
(1938) 303 U.S. 250, and approved 
fair and reasonable taxes placing on 
out-of-state merchants a fair share of 
the costs of local government, as ex- 
pressed in the concurring opinion of 
Rutledge, J., in Freeman v. Hewitt, 
329 U.S. 249. The Court, however, 
held the instant case controlled by 
the Best v. Maxwell line of cases; the 
complex of requirements imposed by 
the ordinance was found to be dis- 
criminatory and unreasonable, and 
the ordinance as a whole unconstitu- 
tional as “a clear attempt to regulate 
interstate commerce’”’. 


Contracts . . auto resale agree- 
ments . . . option entitling seller to 
repurchase new car if sold within six 
months or to recovery of liquidated 
damages for breach of contract held 
enforceable. 

® Francis ¢& Parsons, Inc. v. Allen, 
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Mun. Ct., 
Quinn, J. 
Prior to delivery on January 20, 
1948, of a new car purchased from 
plaintiff automobile dealer, defend- 
ant arranged to sell it to a used-car 
dealer who paid defendant the origi- 
nal purchase price of $1973. 57 and a 
commission of $195. The car was im- 
mediately resold by the used-car 
dealer on January 20 to a third party 
at an undisclosed profit. Plaintiff 
for defendant's 
repurchase-option 
agreement included in the contract 
of sale. The agreement provided that 
the original seller was entitled to re- 


D.C., July 12, 1948, 


sought damages 


breach of the 


purchase the car at ten per cent less 
than the original purchase price if the 
car were resold within six months, 
and that in the event of the purchas- 
er’s breach of the contract the seller 
was entitled to a sum equal to ten 
per cent of the original purchase 
price as liquidated damages. 

In an oral opinion, Quinn, J., held 
the 
valid and granted a judgment of 
$197.36 against defendant. The Court 
was of the opinion that the ten per 
cent clause was not an unenforceable 
penalty clause but constituted a rea- 
sonable amount of damages comput- 
ed in advance. The Court said that it 
was reasonable to that the 
seller “suffered $197.36 damages be- 
cause of a possible loss of prestige 
since automobiles 
(with the seller’s seal visible) was on 
a used-car dealer’s lot’’. In his ruling, 
Quinn, J., said: “If ever there was a 


repurchase-option agreement 


assume 


one of its new 


flagrant case this is it. The original 
purchaser had no idea of keeping the 
car for his own use.” Declaring its in- 
tention to uphold reputable automo. 
bile dealers in their efforts to curb 
the “gray market”, the Court de- 
scribed the instant transaction as of 
the type “that has caused chaos in 
the automotive industry”. 


Crimes . . . National Stolen Property 
Act...searches and seizures. ..un- 
signed checks 
“securities of ‘‘value’’ of 
amount for purposes of the National 
Stolen Property Act. 

® U.S. vy. Petti, C.C.A. 2d, May 25, 
1948, Swan, C. J. 


traveler's constitute 


face 


830 American Bar Association Journal 
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Federal officers, with the assistance 
of the hotel manager, secreted them- 
selves in appellant's hotel room dur- 
ing his absence and on his return ar- 
rested him, under a warrant which 
had been issued but was not in their 
possession, on charges not related to 
the instant case. After the arrest ap- 
pellant’s room was searched, without 
benefit of search warrant, and the of- 
ficers discovered unsigned traveler's 
checks of the face value of $5400, 
stolen in and transported from an- 
other state. Appellant was subse- 
quently convicted of conspiracy to 
transport stolen securities in viola- 
tion of the National Stolen Property 
Act, 18 USC §418 (a), although he 
was acquitted of transporting the se- 
curities. His appeal, challenging the 
validity of the search and denying 
that the traveler’s checks were “‘secu- 
rities . . . of the value of $5000 or 
more”’ as specified in the Act, was de- 
cided adversely to him. 

The Court held the search lawful 
since it was “fairly incidental” to the 
arrest and the arrest was legal. Rule 
!(c) (3) of the Federal Rules of 
Criminal Procedure makes it unne- 
cessary for the arresting officer to 
have the warrant in his possession; 
therefore, the officers had the same 
authority which an officer with a war- 
rant would have had to gain access 
to the room with the manager's con- 
sent and wait there for appellant. 
Nor could the Court agree that the 
unsigned traveler’s checks were not 
“securities” within the meaning ol 
the Act, which expressly applies to 
traveler’s checks but is silent as to 
the necessity of signature. The Court 
noted that the authorities disagree 
on “the precise legal characteristics” 
of traveler’s checks not completely 
filled out, but held that, since such a 
check was intended to be accepted 
without further identification than 
the identity of the signature and 
countersignature, and since un- 
signed traveler's checks lend them- 
selves to fraud even more easily than 
those requiring only countersigna- 
ture, the checks in question were “se- 
curities”. Since the thief by signing 
and countersigning the checks could 
use them to obtain their face amount, 


the Court held that their “value” 
should be judged at face. 


Customs Regulations . . . additional 
$300 exemption for returning travel- 
ers. 


®" Code of Federal Regulations, Tit. | 


19, Ch. 1, Pt. 10 §10. 17 (13 Fed. Reg. 
$215). 

A revision of the Custom Regula- 
tions of 1943, §10.17, published in 
the Federal Register of July 23, 1948, 
reflects the additional customs ex- 
emption of $300 value of duty-free 
goods (excluding alcoholic bever- 
ages and cigars) for United States 
residents returning from absence “‘be- 
yond the territorial limits of the 
United States for a period of not less 
than twelve days”, as authorized by 
P.L. 540, 80th Cong., 2d Sess., May 
19, 1948, amending paragraph 1798, 
Tariff Act of 1930 (19 USC §1201). 
The $300 exemption is in addition to 
the $100 exemption allowed travelers 
who have been abroad not less than 
48 hours. (The 48-hour requirement 
does not apply to Mexico, although 
a 24-hour 
where the tourist returns through 
certain Southern California ports of 
entry, as provided in T.D. 49925.) 
Under P.L. 540, goods brought in un- 
der the $300 exemption may not be 
sold within three years, under pen- 
alty of payment of double duty. No 
individual may avail himself of the 
$300 exemption more often than 
once in six months; the $100 exemp- 
tion is allowed only once in a 30-day 


minimum is required 


period. 

Under newly-amended §10.17, the 
$300 exemption may be taken al- 
though the individual has received a 








$100 exemption within the past 30 
days. Where the returning person is 
eligible for both exemptions, the 
$100 exemption shall be taken first, 
and applied to alcoholic beverages 
and cigars and the articles subject to 
the highest tariff rates. The 24- or 
48-hour periods of absence abroad 
required for the $100 exemption 
must be calculated exactly; the 12- 
day period, entitling the returning 
person to the $300 exemption, is to 
be computed by “excluding the day 
of arrival and counting the day of 
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departure as a full day, irrespective 
of the time of either day at which the 
traveler” crossed the boundary. The 
30-day and 6-month periods immedi- 
ately preceding the resident’s return 
are to be computed by excluding the 
day of arrival and counting back- 
ward 30 days or 6 months. 


Economic Cooperation Administration 
. rules prescribed governing appli- 
cations for guaranties under 1948 


Economic Cooperation Act. 


® Code of Federal Regulations, Tit. 
22, Ch. III, Pt. 1114, §§1114.1-1114.3 
13 Fed. Reg. 3889). 

In the Federal Register of July 13, 
1948, the Administrator for Eco- 
nomic Cooperation published the 
rules and regulations under which 
\merican investors may apply for 
guaranties covering the transfer into 
United States dollars of the proceeds 
of new investments in countries par- 
ticipating in the European Recovery 
Program. These regulations were is- 
sued pursuant to the guaranty pro- 
visions of the 1948 Economic Co- 
operation Act in promoting the joint 
program of economic recovery with- 
in widespread geographical and in- 
dustrial areas. The maximum period 
for which an investment may be 
guaranteed is until April 3, 1962. 

As prescribed by these regulations 
under §111 of the Act, the following 
information must be included in 
written applications for guaranties: 
name, citizenship and address of ap- 
plicant; evidence, if a corporation, 
partnership or other association, that 
it is substantially beneficially owned 
by United States citizens; evidence of 
the approval of the investment by 
the participating country, or a state- 
ment of the channel through which 
negotiations are being or will be con- 
ducted for obtaining such approval; 
total amount in United States dol- 
lars of the guaranty for which appli- 
cation is made; a description of the 
proposed investment, as well as a 
statement as to how it may be ex- 
pected to affect the foreign exchange 
position of the participating country 
concerned, If any part of the invest- 
ment is to be in a form other than 
cash, the basis of the dollar evalua- 
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tion of the facilities or services pro- 
posed as the subject of the investment 
must be indicated. In addition, an ap- 
plication must also contain a descrip- 
tion of such facilities, the proposed 
location, method of operation, and 
total investment, both in United 
States dollars and foreign currencies. 
Information must be furnished as to 
any other proposed participants, as 
well as the experience and trade ref- 
erences of the investor. The recipi- 
ent of a guaranty must pay the Ad- 
ministrator, annually in advance, a 
fee of one per cent per annum of the 
face amount of such guaranty, un- 
less the Administrator finds it desir- 
able to charge a smaller fee. 


Elections . . . discrimination . . . politi- 
cal party required to eliminate sepa- 
rate classification of white and Negro 
voters and its test oath, and pro- 
hibited from discriminating on account 
of race in allowing enrollment, mem- 
bership and full participation in its 
organization and primaries. 


® Brown v. Baskin et al., U.S.D.C., 
E.D.S.C., July 19, 1948, Waring, D. J. 

In professed compliance with EI- 
more v. Rice (1947), 72 F. Supp. 516, 
affirmed 165 F. (2d) 387, cert. denied 
by the Supreme Court on April 19, 
1948 (33 A.B.A.J. 1047; 34 A.B.A.]. 
508), the Democratic Party of South 
Carolina, in convention, adopted 
rules extending the vote in primary 
elections to enrolled party members 
and to Negroes possessing general 
election voters’ certificates. Enrolled 
party membership was limited to 
white Democrats qualified as to lit- 
eracy, age and yesidence. Both en- 
rolled members and Negro electors 
were required to take an oath that 
they would, inter alia, “support the 
social, religious and educational sep- 
aration of races” and were “opposed 
to the proposed federal so-called 
FEPC law”. 

Plaintiff, a Negro, brought a class 
action under 28 USC §400 for a dec- 
laratory judgment and injunction 
against Democratic Party officials, to 
compel elimination of the separate 
classication of white and Negro vot- 
ers and of the oath requirement, 
which assertedly violated rights guar- 


anteed by the Constitution and by 
8 USC §§31 and 43. A temporary in- 
junction along the lines prayed for 
was granted. 

The Court, in an indignant opin- 
ion, referred to the convention ac- 
tion as “a deliberate attempt to 
evade the apparent consequences of 
the Elmore case”, where the same 
Court had said Negroes were “enti- 
tled to be enrolled and to vote in the 
primaries conducted by the Demo- 
cratic Party in South Carolina”, al- 
though the order issued in that case 
referred only to Negro voting rights. 
Establishment of a “double stand- 
ard” for whites and Negroes was 
termed a “flagrant evasion of the 
law” announced in the Elmore case 
and drawn from United States v. 
Classic, 313 U.S. 299, and Smith v. 
Allwright, 321 U.S. 649. It was char- 
acterized as an attempt “to forbid 
participation in the organization of 
the party”. The oath was described 
as “another attempt to evade the 
American principle of allowing all 

. citizens to exercise their own 
views and opinions in the choice of 
representatives in their national gov- 
ernment”. 

The Court also served notice that 
it would not “excuse further eva- 
sions, subterfuges or attempts to get 
around” the law, saying: “It is im- 
portant that once and for all, the 
members of this party be made to 
understand . . . that they will be re- 
quired to obey and carry out the 
orders of this court, not only in the 
technical respects but in the true 
spirit and meaning of the same.” 


Elections . . . Indians . . . American 
Indians in Arizona held entitled to 
vote in Arizona elections for state 
and federal officers. 


® Harrison v. Laveen, Ariz. Supreme 
Ct., July 15, 1948, Udall, J. 

Two members of the Mohave-Apa- 
che Indian tribe, residing on the 
Fort McDowell Indian Reservation 
in Arizona, sought a writ of manda- 
mus compelling the county recorder 
to register them for voting, alleging 
that they possessed the required 
qualifications for suffrage and as- 
serting that denial of this right would 
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deprive them of their rights and 
privileges under both the federal and 
state constitutions. Under the au 
thority of the decision by the Ari- 
zona Supreme Court in Porter v. 
Hall, (1928) 34 Ariz. 308, judgment 
was granted for defendant upon mo 
tion to dismiss the complaint for 
failure to state a claim entitling 
plaintiffs to relief. 

Reversing the judgment below, 
the Court held that members of In- 
dian tribes residing on reservations 
are not “persons under guardian- 
ship” within the meaning of the Ari- 
zona Constitution, §2, Article 7, and 
ACA 1939, §55-201, which denies 
the franchise to persons who are “un- 
der guardianship, 1.on compos mentts 
or insane”, and thus are not thereby 
Taking 


note of various treatises on the legal 


disqualified from voting. 
position of the Indian and of the 
statement in the Report of the Presi- 
dent’s Committee on Civil Rights 
(1947) that American Indians con- 
tinue to be disfranchised in but two 
states, New Mexico and Arizona, the 
Court reconsidered the correctness 
of its premise in the Porter case that 
Indians were wards of the govern- 
ment. The Court concluded that 
constitutional and legislative denial 
of the franchise on grounds of guard- 
ianship is inapplicable to Indians 
as a tribal class since the framers of 
the state constitution never intended 
that such a disability be established 
on other than an individual basis; 
since Indians are not “non suit juris’, 
in view of their right to sue in their 
own name and to be sued, and to act 
as witnesses and jurors in judicial 
proceedings; and since none of the 
essential features of “guardianship”, 
as understood either at common law 
or under the Arizona statutes, pres- 
ently exist in the case of Indians liv- 
ing on reservations. Rather, the term 
refers to a judicially established or 
legally authorized guardianship. 

that the 
United States was plaintiffs’ guard- 
ian, the Court said: ‘in the instant 
case the United States is appearing 
specially as amicus curiae to disclaim 


Answering the claim 


any intention to treat the plaintiffs 
as ‘persons under guardianship’. Cer- 
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tainly the state courts cannot make 
the United States a guardian against 
its will.” As for judicial references 
to Indians as “wards of the govern- 
“that 
members of the armed services, fed- 


ment’, the Court indicated 
eral employees, veterans, and even 
beneficiaries or recipients of social 
security payments or other federal 
payments have all been referred to 
loosely, from time to time, as ‘wards 
of the government’, yet no one has 
had the temerity to suggest that such 
persons, when otherwise qualified, 
were ineligible to vote.” 
Accordingly, the majority opinion 
in the Porter case was expressly over- 
ruled in so far as it conflicts with the 
present holding. The Court found it 
unnecessary to pass upon the ques- 
tion whether denial of the right of 
Indians to vote would contra- 
vene the Fourteenth and Fifteenth 


Amendments. 


Judgments . . conclusiveness of find- 
ing . . recital that conduct did not 
made 
on issue of innocence” in 


constitute crime, “only evi- 
dence 
subsequent suit for wrongful convic- 
tion and imprisonment, binding des- 
pite later statement by court that it 


had erred in making recital. 


® Andolschek v. U.S., U.S. Ct. Cls., 
June 1, 1948, Littleton, J. (Digested 
in 16 U.S. Law Week 2603, June 15, 
1948.) 

Plaintiff, a former United States 
l'reasury employee, was in 1942 con- 
victed with others of conspiracy to 
violate 18 USC §4047(e), on an in- 
dictment found by a grand jury be- 
fore which plaintiff had _ testified. 
After seven hours imprisonment, he 
was released on bond pending ap- 
peal. Conviction was subsequently re- 
versed (United States v. Andolschek, 
142 F. (2d) 503) and the indictment 
was ordered dismissed under the stat- 
utory immunity provisions (§3119, 
IRC, Ch. 26). Pursuant to the man- 
date, the trial court in September, 
1944, dismissed the indictment, the 
order of dismissal reciting, inter alia, 
that plaintiff's “. . . conduct in con- 
nection with the charge made against 
him did not constitute a crime or 


offense against the United States or 
the State of New York, and that he 
has not, either intentionally, or by 
willful 
contributed to bring about his ar- 
.” This recital 
brought the case precisely within the 
terms of 18 USC §729, et seq., per- 
mitting recovery of damages for the 
federal 
crime and imprisonment therefor 
and making such a recital “the only 


misconduct, or negligence, 


rest or conviction . . 


erroneous conviction of a 


evidence admissible on the issue of 
innocence of the plaintiff’. In Janu- 
ary, 1946, plaintiff sued in the Court 
of Claims under that statute. In Sep- 
tember, 1946, the trial court which 
had dismissed the indictment against 
plaintiff denied the Government's 
motion to modify the order of dis- 
missal by eliminating the recital, 
basing this denial on the grounds 
that the term at which the order 
was entered had expired. In doing 
so, however, the Court expressed the 
opinion that it had erred in making 
the recital. On these facts, plaintiff 
was awarded damages, over the Gov- 
ernment’s objection that he was not 
within the class of persons intended 
to be benefited by the Act. The 
Court, however, was of the opinion 
that it could not go beyond the reci- 
tal. The District Court’s admission 
of error was deemed irrelevant since 
that court had not amended the 
recital. 

[For another reference to the Act, 
permitting recovery for wrongful 
conviction, see Keegan v. U. S., 71 F. 
Supp. 623 (S.D.N.Y.), noted in 57 
Yale Law Journal 1135 (1948) , where 
the District Court exercised its dis- 
cretion to refuse issuance of a 
“certificate of innocence” satisfying 
the Act, after the United States 
Supreme Court had reversed peti- 
tioner’s conviction. ] 


Labor Law . . unfair labor practice . . 
employer who fulfilled promise of 
triple pay to employees who refused 
to take part in illegal strike did not 
thereby engage in unfair labor prac- 
tice under New York Labor Relations 
Act, in spite of strike settlement 
agreement made with union after 
announcement of extra-pay promise. 
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® R. H. Macy & Co., Inc. v. New 
York State Labor Relations Board, 
N. Y. Supreme Ct., N. Y. Co., June 
17, 1948, Hofstadter, ]. 

Plaintiff em ployer successfully 
moved to set aside an order of de- 
fendant labor board which held it 
an unfair labor practice for employer 
to give triple pay to employees who 
remained at work during ‘an illegal 
strike. Employer had, during the 
strike, promised such employees “‘ex- 
tra compensation”; the strike was 
settled on terms which assured strike- 
obedient employees of return to 
work and full pay for the period of 
absence. 

The board did not find it im- 
proper for the employer to promise 
extra pay as a counter-measure to 
the illegal strike, but deemed the 
strike settlement agreement a con 
donation of the strike and a waiver 
of the employer’s rights to base fu- 
ture action on the illegality of the 
strike. Accordingly, the board held 
the employer could not lawfully ful- 
fill the promise to non-striking em- 
ployees except after collective bar- 
gaining. 

The Court, however, expressed the 
view that the employer could not 
thus bargain inchoate 
rights of the non-striking employees 
and gave full effect to a “saving 
clause” which conditioned the strike 
settlement agreement against intet- 
pretation as a “waiver or impair- 
ment” of the employer’s existing 
rights. The Court therefore held 
that the unilateral fulfillment of the 
promise of added pay for non-strik- 
ing employees did not constitute an 
unfair labor practice. 


away the 


Nor could the Court agree with 
the board’s theory that the employer 
had the burden of justifying the al- 
lowance of triple pay, and had failed 
to sustain it or the board’s finding 
that the extra pay allowed was ex- 
cessive. The burden was not, in the 
Court’s opinion, on the employer ac- 
cused of unfair labor practice, but on 
the accuser. Since the striking em- 
ployees received their regular pay, 
non-strikers in effect received only 
double pay, which, in view of the 


Courts, Departments and Agencies 


extra burden of work, the necessity 
of crossing picket lines, and the 
threat of union disciplinary action 
was not excessive. 

[On July 14, 1948 the New York 
Appellate’ Division, First Depart- 
ment, denied a motion to restrain 
Macy from paying the triple-time 
bonus. ] 


United States . . . Federal Tort Claims 
Act . . . libel in admiralty may be 
amended to set forth claim under 
Federal Tort Claims Act dating back 
to date original proceeding instituted 
so as to come within one-year statute 
of limitations. 


® Bay State Crabmeat Co. v. U.S., 
U.S. D.C., Mass., June 14, 1948, 
Wyzanski, D.]. 

Plaintiff, seeking to recover for in- 
jury to its property inflicted August 
26, 1945, by a merchant vessel owned 
by the United States, filed on July 
29, 1947, in the District Court a veri- 
fied pleading called a “libel”; the 
pleading specied that “as against. . . 
United States .. . libellant elects to 
proceed upon the principle of a libel 
in personam”. After the government 
had filed exceptions on the ground 
that the pleading failed to state an 
admiralty or maritime cause of ac- 
tion, plaintiff moved to amend the 
complaint so as to set forth a claim 
for money damages under the Fed- 
eral Tort Claims Act, 28 USC §§921- 
946, it being expressly asked that the 
substitute complaint should “date 
back to July 29, 1947”. Appellant’s 
motion was deemed by the Court to 
raise the question when “an action 
is begun pursuant to part 3” of the 
FTCA, since §420 of the Act (28 
USC §942) requires an action to be 
so begun “within one year after such 
claim accrued or within one year af- 
ter the date of the enactment of this 
Act [August 2, 1946], whichever is 
SS re 

The government’s position was 
said to be that the action was not 
commenced within the period al- 
lowed since the complaint had not 
been filed “pursuant to part 3” which 
requires that the practice thereun- 
der shall be in accordance with the 
Federal Rules of Civil Procedure, a 












libel in admiralty not being within 
those rules, FRCP 81(a) (1). 

The Court, however, refuses to 
accept a reading of §420 so narrow 
as to require the filing within the 
specified period of a paper which 
would comply with all of the re- 
quirements of the Federal Rules of 
Civil Procedure. It states that in its 
opinion “§420 is satisfied if within 
the stipulated time an action upon 
the type of claim authorized by the 
Federal Tort Claims Act is brought 

. . in the proper district, and if the 
pleading names the United States as 
sufficient de- 
tails of the claim to advise govern- 


, 


defendant and gives’ 


ment attorneys of the basis of the 
action. Accordingly, the motion to 
amend was granted. 


United States .. . U. S. may not main- 
tain action to review order of ICC 
since statute requires that U. S. be 
defendant and U. S. may not sue 
itself. 

8U.S. v. ICC and U.S., US.D.C., 
D.C, June 28, 1948, Holtzoff, J. 

The United States brought this ac- 
tion before a statutory three-judge 
court to set aside an order of the In- 
terstate Commerce Commission dis- 
missing a complaint by the United 
States to recover certain wharfage 
payments made to railroads during 
World War II. Since 28 USC §46 re- 
quires that “suits to. . . set aside... 
any order of the Interstate Com- 
merce Commission shall be brought 
in the district court against the 
United States . . .”, the action was 
brought against the United States, 
the ICC being added as a co-defend- 
ant. Both the petition filed by the 
United States, and the answer filed 
in its behalf, were signed by the same 
Assistant Attorney General. 

The Court maintained that, since 
there was “no warrant in law” for 
making the ICC a party defendant 
to such an action, and since the leg- 
islative history of 28 USC §46 showed 
an intention to make the United 
States an active, and not merely the 
nominal, party defendant, the suit 
was by the United States against it- 
self. Dismissal was adjudged in ac- 
cordance with the principle that no 
person may sue himself. 
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Apminis PRATIVE LAW—“The 
Statutory Injunction as an Enforce 
ment Weapon of Federal Agencies”: 
An exceptionally _well-annotated 
“comment” in the April issue of the 
Yale Law Journal (Vol. 57—No. 6; 
pages 1023-1052) considers the avail- 
ability to federal agencies of the in- 
junctive provisions included in the 
statutes which established the agen- 
cies, and sets forth the author’s views 
as to the effectiveness of the injunc- 
tion in decreasing statutory viola- 
tion. While it is conceded that the 
injunctive process is not innocuous 
or incapable of abuse, the conclu- 
sions are that the shortcomings of 
the injunction are seldom those of 
over-severity and that the injunction 
has demonstrated its right to a major 
role in the enforcement measures of 
federal administrative agencies. (Ad- 
dress: Yale Law Journal, Box 401A, 
Yale Station, New Haven, Conn.; 
price for a single copy: $1.00). 


A rsirrRATION LAW —“Extent 
and Usefulness of Arbitration in Set- 
tling Patent Disputes”: As usual, the 
summer issue of the Arbitration 
Journal (Vol. 3—No. 2) contains a 
lot of useful material as to the law 
and practice in commercial and la- 
bor arbitration proceedings, as well 
as a lot of advocacy of international 
arbitration. Recent Court decisions 
affecting arbitration in many juris- 
dictions are concisely noted. The 
comprehensive article under the title 
above quoted is by Anthony W. 
Deller, of the New York Bar, author 
of Deller’s edition of Walker on Pat- 
ents. (Address: Arbitration Journal, 
9 Rockefeller Plaza, New York 20, 
N. Y.; price for a single copy: $1.00). 


Banxruprcy—“Turn-over Or- 
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der as Res Judicata in Contempt Pro 
ceedings—Limiting the Rule in Oriel 
v. Russell”: In a “note” in the June 
issue of the North Carolina Law Re- 
view (Vol. 26—No. 4; pages 394-398), 
Daniel D. Retchin, a student editor, 
comments on recent decisions of fed- 
eral Courts as to the extent to which 
a turn-over order in bankruptcy pro- 
ceedings may be considered anew in 
contempt proceedings against the 
bankrupt for failure to obey the 
turn-over order. The writer cites 
with approval a recent decision by 
the Circuit Court of Appeals which 
undertakes to limit the doctrine of 
an earlier Supreme Court case that 
appeared to make the turn-over order 
immune to collateral attack in the 
contempt proceeding. An annotation 
of the same questien is among the 
“comments” in the May issue of the 
Michigan Law Review (Vol. 46—No. 
7; pages 933-942). The annotation 
is by Thomas L. Tolan, Jr., a student 
editor of that review. (Address: 
North Carolina Law Review, Chapel 
Hill, N. C.; price for a single copy: 
80 cents) . 


ConstiTUTIONAL LAW— 
“Bill of Rights, the Fourteenth 
Amendment and the Supreme Court:” 
The leading contribution to the May 
issue of the Michigan Law Review 
(Vol. 46—No. 7; pages 869-910) con- 
tains a polemic presentation by John 
Raeburn Green, of the Missouri Bar, 
of his lengthy analysis of the rela- 
tionship between the rights guaran- 
teed to citizens with respect to our 


federal government and the first ten 


Amendments to the Constitution 
and those established with respect 
to State governments by the Four- 
teenth Amendment. He finds that 
the struggle to enforce the Bill of 
Rights against the States came close: 
to complete victory in 1947 than 
ever before. After analyzing the 
trend of recent decisions of the Su- 
preme Court, he concludes that “un- 
der the Fourteenth 
there is no reason why the standard 
of justice should be lower in State 
Courts than in federal”. (Address: 
Michigan Law Review, Ann Arbor, 
Mich.; price for a single copy: $1.00). 


Amendment 


Corporate FINANCE—Taxa 
tion—“Recent Developments in Non- 
taxable Reorganizations and Stock 
Dividends”: Norris Darrell, of the 
New York Bar, is the author of this 
very useful article in the June issue 
of the Harvard Law Review, (Vol. 
LXI—No. 6; pages 958-980) , in which 
he analyzes several proposed changes 
in Treasury policy respecting the tax- 
ation of securities received in a reor- 
ganization. He suggests that the pro 
posed extension of recent decisions 
of the Courts to exclude bonds re- 
ceived in exchange for common stock 
from tax exemptions would ignore 
the practical necessities of business 
life; he also urges a careful limita- 
tion of the conditions under which 
the Treasury proposes to tax the ex- 
change of old common stock for new 
preferred stock. (Address: Harvard 
Law Review, Gannett House, Cam- 
bridge, Mass.; price for a single copy 
$1.10). 


Crimi LAW—“Toward Re- 
habilitation of Criminals: Appraisal 
of Statutory Treatment of Mentally 
Disordered Recidivists’: A “com- 
ment” in the April issue of the Yale 











Editor's Note 


Members of the Association who wish to obtain any article referred to should 
make a prompt request to the address given with remittance of the price stated. If 
copies are unobtainable from the publisher, the Journa/ will endeavor to supply, 
at a price to cover cost plus handling and postage, a planograph or other copy of 
a current article. 
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Law Journal (Vol. 57—No. 6; pages 
1085-1113) advocates drastic revision 
of statutory treatment of the crimi- 
nal in am effort to improve the pres- 
ent practice under which 50 to 80 
per cent of prison inmates are subse- 
quently returned to penal institu- 
tions for crimes committed upon 
their release. The claim is made that 
present recidivist laws, by providing 
for the automatic imposition of 
longer prison terms for commission 
of two or more crimes, have failed to 
accomplish their statutory purpose 
of protecting society from crime. 
While recognizing that there are first 
offenders and recidivists who are not 
mental cases at all, the author asserts 
that the incorporation into the penal 
system of modern psychiatric tech- 
niques, including psychosurgery, 
psychoanalysis and hypnoanalysis, 
would aid in the rehabilitation of 
those members of the prison popu- 
lation who are mentally disordered. 
(Address: Yale Law Journal, Box 
101A, Yale Station, New Haven, 
Conn.; price for a single copy: $1.00). 


Eyviwence—“Recent Questioned 
Document Law”: An_ exhaustive 
study of the above-indicated utilitar- 
ian subject is in the April-June issue 
of the University of Kansas City Law 
Review (Vol. XVI—No. 2; pages 
68-139) , by Charles C. Scott, founder 
of that review, its editor during the 
first five years of its publication, 
author of Photographic Evidence. 
His article considers opinion evi- 
dence generally, the lay witness, the 
expert witness, and standards of 
comparison and examination of 
witnesses. These and related ques- 
tions are pragmatically considered 
in the light of many recent decisions 
by State and federal Courts. (Ad- 
dress: University of Kansas City Law 
Review, 5100 Rockhill Road, Kansas 
City, Mo.; price for a single copy: 
$1.00). 


O IL AND GAS ROYALTIES— 
“Non-Participating Royalty”: The 
May number of the Texas Law Re- 
view (Vol. XXVI—No. 5; pages 569- 
606) discusses some of the implica- 
tions raised by the creation of royal- 


ties on the production of oil and gas 
where the royalty owner has no right 
to participate in the bonuses for ex- 
tra production, or rentals due to de- 
lay in securing production, which 
may be payable to the lessee of the 
prospective oil or gas yielding land. 
Lee Jones, Jr., of the Texas Bar (San 
Antonio) , points out that in addition 
to the subsidiary question as to 
whether such non-participating royal- 
ties are created by the standard 
royalty deed forms now in use, the 
law as to the exact nature of the re- 
lations and duties arising between the 
owner-investor royalty holder and 
the lessee oil developer is still in a 
formative stage. He is of the opin- 
ion that the Courts, in requiring the 
“utmost fair dealing” between the 
parties, should arrive at a compro- 
mise between ordinary good faith, 
prudence and diligence, and a strict 
fiduciary obligation, thus imposing a 
relationship that approaches but will 
not fulfill at all points the fiduciary 
standard. This he illustrates with a 
series of well-drawn and _ practical 
examples which imply covenants and 
suggest remedies in fixing the amount 
and nature of future royalties, in 
requiring diligence in sub-leasing or 
going forward with production oper- 
ations, as well as covering the corol- 
lary non-participating royalty prob- 
lems concerning pooling and unit- 
ization plans, controlling subleasing 
privileges, dividing the property into 
vertical or horizontal sections, and 
in dealing with publicly owned land. 
(Address: Texas Law Review, Aus- 
tin 12, Texas; price for a single 
copy: $1.00.) 


Parents—“Definiteness and Par- 
ticularity in Patent Claims: Since 
“in this country, patent claims are 
regarded as definitions of the in- 
vention, rather than mere guides to 
its scope”, applicants who have made 
complicated or widely applicable in- 
ventions often “obtain hundreds of 
separate claims in a single patent, 
varying in scope and in the features 
of the invention included, in an 
effort to make sure that no fore- 


seeable embodiment of the invention 
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is left which is not covered by 2t 
least one claim”. The statutory basis 
for this is the requirement that the 
inventor “shall particularly point 
out and distinctly claim the part, im- 
provement, or combination which 
he claims as his invention or dis- 
covery”. Judicial construction of the 
requirement is discussed by William 
Redin Woodward, of the New York 
and Massachusetts Bars, in the April 
number of the Michigan Law Re- 
view (Vol. 46—No. 6; pages 755-786) 
under the headings: I—History of 
the Patent Claim; II—The Question 
of Infringement; and III—Permis- 
sible Breadth and Forms of Claims. 
Brought together by the author are 
the legislative enactments and nu- 
merous Court decisions involving 
patent claims. (Address: Michigan 
Law Review, Hutchins Hall, Ann 
Arbor, Mich.; price for a single copy: 
$1.00.) 


P RACTICE AND PROCEDURE 
—“Lee Defeats Ben-Hur”: Against 
the background of the decisions of 
the Supreme Court of the United 
States in Supreme Tribe of Ben-Hur 
v. Cauble, 255 U. S. 356, and Hans- 
berry v. Lee, 311 U. S. 32, Professor 
Arthur J. Keeffe, of the Cornell Uni- 
versity Law School, and Stanley M. 
Levy and Richard P. Donovan, mem- 
bers of the editorial board of the 
Cornell Law Quarterly, contributed 
to its March issue (Vol. XXXIII— 
No. 3; pages 327-350) a critical anal- 
ysis of the “class-suit” problem. The 
authors condemn the labels—‘“true”, 
“hybrid”, and “spurious”—as applied 
to “class suits” and propose the ref- 
ormation of “class-suit” procedure 
whereby jurisdiction would be based 
on notice alone—by analogy to non- 
resident motorist statutes. Appended 
to their article is a letter written by 
George Wharton Pepper, Vice Chair- 
man of the Supreme Court’s Advisory 
Committee on the Rules of Civil 
Procedure, which comments on the 
proposed reform and the authors’ 
recoramendation that Rule 23 of the 
Federal Rules of Civil Procedure be 
redrafted so as to eliminate any 
reference to distinctions between 
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types of class actions and provide 
that in any class suit there shall be 
notice to all members of the class. 
(Address: Cornell Law Quarterly, 
Ithaca, N. Y.; price for a single copy: 
$1.00.) 


Pusuic UTILITY LAW—Legis- 
lation—“Legal Consequences of the 
Interstate Natural Gas Company De- 
cision and Related Cases’: The 
March number of the Mississippi 
Law Journal (Vol. XIX — No. 2; 
pages 153-182) contains a compre- 
hensive and well-poised article on 
the above-quoted subject by Donald 
C. McCreery, of the Colorado Bar 
(Denver) , 1947-48 Chairman of our 
Mineral 
Law. The paper was prepared from 
an address delivered by the author 
before the Second Annual Law Insti- 
tute of the Jackson Junior Bar Asso- 
ciation, at Jackson, Mississippi, which 


Association’s Section of 


is occasion for a notable round-up 
After 
analyzing the provisions of the Natu- 
ral Gas Act, Mr. McCreery point- 
ed out the now not unusual fact that 


of lawyers young and old. 


there are “three separate so-called 
‘authoritative arbiters’ of the scope 
and character of the regulatory juris- 
diction” of the Federal Power Com- 
mission as to natural gas operations, 
and that 
authorities is in 


“each of such 
conflict with the 
other two’’—resulting in extensive 


rates, Ctc., 


“administrative and judicial legisla- 
tion through the years”, with increas- 
ing disregard for and overlooking 
limitations which the Con- 
The 
author discusses at length the Jnter- 
state case (331 U. S. 682), decided 
last year, in which the Court had 


of the 
gress enacted in the statute. 


its say as to the jurisdiction and 
powers of the Commission, the vari- 
able positions of the Commission ex- 
pressed in Re Columbian Fuel Cor- 
poration, 2 FPC 200, 38 PUR (ns) 3, 
and the present confusions and in- 
justices of the Act as interpreted, 
flowing from judicial disregard of 
the plain wording and expressed 
As the Con- 
gress has done in other recent in- 
stances, such as the McCarran Act 


intent on the statute. 


836 American Bar Association Journal 


(Public Law 15) insurance 
and the Reed-Bulwinkle law as to 
railroads, Chairman McCreery -of 
our Section declares 
that “The only possible answer must 
be found through the re-declaration 
by Congress of the jurisdictional 
grants and prohibitions found in 
Section 1(b) of the Act, in direct 
and commanding terms of sufficient 
power to discourage further and 
continued encroachment upon the 
legislative function”. He says that 
there are several amendatory bills 
which were pending before the 80th 
Congress, which include the Rizley 
bill and a bill drafted and sponsored 
by the Power Commission. 


as to 


Association’s 


He states that the Rizley bill un- 
dertakes to re-assert and restate in 
great detail the jurisdictional pro- 
visions of the Act, while the Com- 
mission bill re-asserts and restates 
the decision of the Commission in 
the Columbian Fuel Corporation 
case. He finds that the Commission, 
and evidently the Administration, 
are against the Rizley bill, but ex- 
presses the hope that, after calm 
consideration and by redrafts of 
both bills, the problem of jurisdic- 
tion and of a sound and fair method 
of pricing gas by the Commission 
can be worked out and agreed upon. 
(Address: Mississippi Law Journal, 
University, Miss.; price for a single 
copy: $1.00.) 


Ramroap LAW—“Railroad Re- 
organization Since Enactment of 
Section 77”: A study of the relative 
merits of Section 77 and Chapter X 
procedures for railroad corporation 
reorganizations is in the June issue 
of the University of Pennsylvania 
Law Review, contributed by De- 
Forest Billyou, of the New York 
Bar (Vol. 96—No. 6; pages 793-821) . 
His conclusion is that Section 77 
should be revised, along lines sug- 
gested. (Address: 
Pennsylvania 


University of 
Law Review, 3400 
Chestnut Street, Philadelphia, Pa.; 
price for a single copy: $1.00.) 


T axation—Federal Estate Tax 
—“‘Estate Tax Consequences of 


Agreements for the Sale of a Part- 
nership Interest Effective at the 
Partner's Death—An Appraisal of 
the Status of the Law”: Wright Mat- 
thews, of the Dallas Bar, writes the 
above-entitled article in the Texas 
Law Review for June (Vol. XXVI- 
No. 6, pages 729-760). He discusses 
in considerable detail various forms 
of agreements intended to make pos- 
sible the liquidation of a deceased 
partner’s interest while at the same 
time permitting the surviving mem- 
bers of the firm to continue the busi- 
ness if they so desire. Such arrange- 
ments are Classified broadly into two 
categories; viz., agreements not re- 
lated to life insurance, and agree- 
ments contemplating the use of life 
insurance to provide the funds to 
purchase the deceased partner’s in- 
terest. Law firms may profitably ex- 
amine this article. Pertinent authori- 
ties are woven into the discussion in 
a manner which makes for ease of 
reading and comprehension. (Ad- 
dress: Texas Law Review, Austin 12, 
Texas; price for a single copy, $1.00). 


Tax LAW — Partnerships — “The 
Tax Incidents of Readjusting Part- 
nership Interests”: The first of two 
articles by Martin Worthy consider- 
ing the consequences of a lack of 
thorough or systematic federal in- 
come tax treatment of shifts in part- 
nership interests appears in the May 
issue of the Georgia Bar Journal 
(Vol. X—No. 4; pages 413-426) . The 
brevity of the Commission’s appli- 
cable regulations and the absence 
of judicial clarification in many im- 
portant subdivisions are shown as 
contributing to the income tax com- 
plexity and uncertainty of otherwise 
routine partnership business trans- 
actions. (Address: Georgia Bar Asso- 
ciation, Persons Building, Macon, 
Ga.; price for a single copy: 75 
cents) . 


"Torrs—“jurisdiction and Venue 
in Aviation Accident Cases Includ- 
ing Workmen’s Compensation 
Claims”: The proper forum in which 
to litigate tort cases arising out of 
aviation accidents and a discussion 
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of which workmen’s compensation 
statute covers an injured employee 
is the subject of an article by John 
J. Goldberg, of the San Francisco 
Bar, in the March issue of the Cali- 
fornia Law Review (Vol. 36—No. 1; 
pages 41-60). The author observes 
that it is fairly well settled that the 
compensation act of either the place 
of hiring or the place of injury, if on 
land, governs the question of which 
act applies to an injured aviation 
employee engaged in interstate com- 
merce, because Congress has not leg- 
islated in this field. It is pointed out, 
however, that an employee injured 
on the water may be denied the bene- 
fits of a State compensation act and 
be relegated to the admiralty Courts 
for relief. The article also carries a 





brief discussion of venue in litiga- 
tion involving passenger claims. (Ad- 
dress: California Law Review, Boalt 
Hall of Law, Berkeley 4, Calif.; price 
for a single copy: $1.25). 


‘Feaiks-“aensnien on Legal 
Medicine”: The May issue of the 
Louisiana Law Review (Vol. VIII— 
No. 4; pages 438-533) contains four 
articles illustrative of the interde- 
pendence of law and medicine. 
“Medicolegal Aspects of the Upper 
Extremity” and ‘“Medicolegal As- 
pects of the Lower Extremity”, by 
Dr. Henry H. Kessler, an orthopedic 
surgeon of Newark, New Jersey, deal 
with the subject of scientific proof 
especially in personal injury litiga- 


Tax Notes 





= Prepared by Committee on Publications, Section of Taxation, Joseph S. Platt, 


Committee Chairman. 


Taxation of Earned Income 


= As these words are written, it ap- 
pears probable that the center of 
controversy at the Seattle Annual 
Meeting, at least within the Section 
of Taxation, will be the report of 
the Committee on ‘Taxation of 
Earned Income and the several com- 
ments, dissents, and 
which accompany it. In view of the 
interest subject has 
aroused, here is a summary of the 
Committee’s 
some of the views expressed in the 
minority reports. 


concurrences 
which | this 


recommendations and 


A Background Consideration 
of Existing Inequities 


In certain respects the present fed- 
eral income tax laws discriminate 


against earned income above the 
lowest levels and especially against 
taxpayers who are self-employed, sole 
proprietors or partners. ‘The benefits 


of Section 165 of the Internal Rev- 
enue Code, dealing with pension 
and profit-sharing 
stricted to employees. For this pur- 
pose the stockholder-officers of a 
corporation and its highly-paid ex- 
ecutives are treated as “employees” 
and as such may be covered by such 
a program. This provides such per- 
with a_ tax-deferred savings 
plan; a portion of their income may 
be deferred and taxed at retirement. 
On the other hand, a partner or pro- 
prietor cannot qualify for such bene- 
fits. His earnings are currently taxa- 
ble in their entirety; no part may be 
set aside and taxed in later years. 
This inequity has tended to dis- 
courage the adoption of such plans 
by unincorporated enterprises and 
has placed the employees of such 
enterprises at a disadvantage. 
Persons who derive their income 


plans, are re- 


sons 
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tion or workmen’s compensation 
cases. The article on “Medicolegal 
Considerations in Artificial Insemi- 
nation”, by Alfred Koerner, physi- 
cian and member of the Bar, consid- 
ers both the psychological and the 
physiological aspects of the question 
and suggests procedure to be fol- 
lowed to obviate various problems of 
law. The final article, “Suicide: Psy- 
choanalytic, Medicolegal Aspects”, 
by Dr. Edmund Bergler, of New 
York, discusses the question of sanity 
in suicide cases from the point of 
view of State criminal statutes, and 
the claims against insurance com- 
panies. (Address: Louisiana Law 
Review, University Station, Baton 
Rouge, La.; price for a single copy: 


$1.00). 


from capital enjoy other tax advan- 
tages. The income from investments 
is likely to be stable 
throughout the taxpayer’s life; at 
least the returns keep com{ng in 
sickness and old age, as well as dur- 
ing the prime of life. And the owner 
of a closely-held corporation can, 


relatively 


within limits, control the amount of 
his taxable income by adjusting sal- 
ary and dividends. These persons, 
by and large, are taxed at level rates 
and avoid the abnormally high surtax 
rates applicable to peak years. Most 
professional men on the other hand 
-lawyers, doctors, accountants, ar- 
chitects, engineers, etc.—realize the 
bulk of their lifetime earnings in 
middle life over a period of perhaps 
twenty years. The earnings curve of 
this group is a parabola, rising grad- 
ually after the long learning and 
training period, leveling off for a 
few years and then dropping off 
sharply at retirement. The combina- 
tion of the annual accounting sys- 
tem and the graduated surtax places 
a tax burden upon such persons 
which is disproportionate to the ag- 
gregate amount of income received. 

Moreover, where income is derived 
from property, the property may be 
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given away, distributed to members 
of the taxpayer’s family. The burden 
of the income tax generally follows 
the property and it may by such 
gifts be spread among a number of 
low-bracket taxpayers. An assign- 
ment of earned income, on the other 
hand, will not be recognized for tax 
purposes, and even the transfer of a 
partnership interest within the fam- 
ily group is usually not effective to 
shift the burden of the tax. 

These and 
furnish the 
Committee’s 


other considerations 
background for the 


recommendations. 


The Majority Report Approves 
the “Silverson Plan” 


(1) The Committee has approved 
the so-called “Silverson Plan” (see 
“Earned Income and Ability To 
Pay,” by Harry J. Silverson, 3 Tax 
Law Review 299) which would ex- 
clude from taxable income a limited 
percentage of earnings if invested 
in certain government bonds to be 
issued for the purpose. The annual 
exclusion would be limited to the 
lesser of 10 per cent of the taxpayer’s 
earned income or $10,000. The bonds 
would bear one per cent interest 
(payable at redemption) if held 
more than five years; interest would 
cease ten years after the purchaser’s 
death. The bonds would be regis- 
tered and non-negotiable, but the 
purchaser would be permitted to 
designate a beneficiary to take over 
at his death. The full amount re- 
ceived on redemption by the pur- 
chaser or his estate or beneficiary 
would be taxable as ordinary income 
(not at capital gain rates); any 
amount unredeemed ten years after 
death would then be taxable. 

(2) The Committee proposes that 





the pension trust provisions of the 
Code be broadened so as to treat 
proprietors and partners as “em- 
ployees,” with the portion of their 
profits attributed to personal service 
being deemed “compensation”. Un- 
der the proposal the pension plan 
would not be considered discrimina- 
tory if the percentage of compensa- 
tion contributed to the fund for the 
proprietor or partners did not exceed 
the percentage contributed for all 
other employees covered by the plan. 

(3) The Committee also recom- 
mends a further change in the pen- 
sion trust provisions to exclude from 
the employer’s income amounts 
which he contributes to the plan, 
not in excess of the employer’s con- 
tribution. Most employee contribu- 
tions are collected through with- 
holding from wages, and the pro- 
posal is to tax this money when it 
actually becomes available, usually 
after retirement. 


The Minority Reports 
Raise Many Questions 


The dissenters raise some questions 
of fundamental policy. The far- 
reaching social and economic impli- 
cations of the savings plan are noted, 
and the loss of revenue and shift in 
the tax burden involved are consid- 
ered. The suggestion is made that 
action be deferred pending release 
of the Treasury’s forthcoming study 
on “Tax Offsets for Savings.” Lurk- 
ing in the background is the further 
question whether the Section of ‘Tax- 
ation should take a position at all 
in this matter, since the issue is one 
of basic governmental policy—distri- 
bution of the over-all income tax 
burden. So considered, perhaps this 
is not an issue within the special 


competence and experience of the 





tax Bar. 

Following are some of the other 
points raised by the dissenters: 

Harry J. Rudick objects to the re. 
quirement that the savings funds be 
invested in government bonds, a 
sterile form of investment. He would 
authorize deposit of the funds with 
a bank as trustee with power to in- 
vest in insurance, annuities or se- 
curities of any corporation or gov- 
ermental body. 

J. S. Seidman (with whom the 
Committee Chairman, Judge Charles 
D. Hammel, joins) charges that the 
savings plan discriminates against 
those who cannot afford to save or 
who do not need or want to do so. 
He would eliminate the element of 
saving entirely and would grant pre- 
ferred treatment to earned income, 
by rate reduction, credit, or some 
other means, taxing such income 
when received on a more favorable 
basis. Mr. Seidman also objects to 
the “perversion of the tax statutes” 
to accomplish a social aim; he thinks 
that this subject should be covered, 
if at all, in legislation dealing with 
social security. 

Stanley S. Surrey is opposed to 
the recommendations as “upper- 
bracket proposals” designed primar- 
ily for the benefit of the group 
which has already benefited greatly 
by the split income provisions of 
the Revenue Act of 1948. If Section 
165 discriminates in favor of cor- 
porate executives, Mr. Surrey would 
examine this statute with a view to 
the possible elimination of this 
group from its benefits, rather than 
liberalizing it to bring in proprietors 
and partners. 


The Professional Spirit Sets Its Seal Against Self-Seeking 


Since the law bears upon all human relations and endeavors, 
those who practice it are brought into contact with all kinds 
of men. The lawyer therefore grows to be all things to all 
men. “To know all is to forgive all,” so the lawyer develops 
a broad charity. He has none of the severity of the puritan 


or the narrowness of the prude. The breadth of his judgment 
and sympathy gives him a strong influence. The weight of 
his influence is keenly felt by those who oppose the things he 
champions and by those who champion the things he opposes. 
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Frequently, therefore, he is bitterly assailed. He is maligned 
and ridiculed and misrepresented. But the true lawyer bears 
these things with equanimity. He takes them as a part of the 
burden of his calling. He is not so anxious to win men’s favor 
as he is to be worthy of their respect. ... (pages 154-55) . 


—From The Spirit of the Legal 


Profession, by Judge Robert N. 
Wilkin (Yale University Press—1938) . 
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OUR YOUNGER LAWYERS 


Charles H. Burton, Secretary and Editor-in-Charge, Washington, D. C. 








# Annual reports by all JBC Coun- 
cil members and by State and Com- 
mittee Chairmen have been received 
by Walter B. Keaton, of Rushville, 
Indiana, Chairman of the Commit- 
tce on Reports. They furnish abund- 
ant evidence that the young lawyers 
of America have not been idle in 
\ssociation work. 

A number of the reports, particu- 
larly those from the First, Sixth and 
Fighth Circuits, recommend that 
there be greater decentralization of 
JBC activities and that either the 
Executive Council member or the 
State Chairman be authorized to 
make committee appointments in 
each State rather than to have ap- 
pointments made directly by the Na- 
tional Chairman. It is urged that in 
this manner persons who have a 
more dependable interest in the 
work of the particular committee 
will receive appointment. Reports 
advise also that a full-scale JBC or- 
ganization should not be established 
“on paper” if there is no reasonable 
hope that it will function effectively 
on the scale set up. Advocates of 
these views maintain that it should 
be the responsibility of the Council 
members to undertake adoption 
within a State of as many JBC pro- 
jects as can be effectively carried for- 
ward within it, but not more. They 
urge that it is reasonable to expect 
that better results can be had by 
placing the responsibility with those 
directly familiar with the particular 
problems in their States. These 
are thought-provoking recommenda- 
tions, which deserve careful consider- 
ation by JBC Executive Council. 

As an interim answer to the prob- 
lems posed, the retiring National 
Chairman, T. Julian Skinner, Jr., of 
Jasper, Alabama, has secured from 
all Council members their over-all 
recommendations for State appoint- 


ments for the new Conference. 


Georgia ‘‘Small Loan" 

Survey Completed 

The Small Loan Committee, under 
the chairmanship of C. Baxter Jones, 
Jr., of Atlanta, reports that the 
Georgia Small Loan Survey has been 
completed and approved for distri- 
bution by our Association’s Board 
of Governors. The distribution list 
within the State of Georgia will in- 
clude all members of the State Bar 
Association, judges, prosecutors, leg- 
islators, newspapers, banks and labor 
groups. Augustus C. Remmel, Jr., of 
Little Rock, Arkansas, has submitted 
an excellent analysis of Arkansas con- 
ditions as to small loans; this points 
the need for a survey in that State. 
John H. Murray, of San Francisco, 
has submitted a full analysis of the 
California situation with a like rec- 
ommendation. Decision on these rec- 
ommendations will be made after 
the distribution of the Georgia sur- 
vey has been completed. 


Membership Committee Submits 
Interesting Plans 
The Membership Committee, headed 
by William R. Van Aken, of Cleve- 
land, has recommended that the As- 
sociation prepare a booklet along 
the lines of that entitled ““The Ameri- 
can Bar Association: What It Offers 
the American Lawyer”. It is recom- 
mended that the booklet deal in 
some detail with the work of Sec- 
tions and Committees in such a way 
as to explain and make more clear 
the advantages of being an Associa- 
tion member. Such a booklet would 
include a summary of or excerpts 
from outstanding JOURNAL articles. 
Mr. Van Aken’s committee recom- 
mended also that the JBC take a 
more active part in the induction 
ceremonies when young lawyers are 
admitted to the Bar. A fine example 





WALTER B. KEATON 


Chairman, Committee on Reports 


of this is in the report of Indiana 
State Chairman Thomas C. Bigley, 
of Columbus. In that State, after the 
swearing in before the Indiana Su- 
preme Court and the United States 
District Court, the newly admitted 
lawyers are guests at a luncheon at 
which welcoming speeches are made 
by officers of the JBC and the Indi- 
ana Bar Association. The new en- 
rollees are thus impressed with the 
ideals and obligations of the profes- 
sion and the value of their taking 
part from the start in the work of the 
organized Bar. 


Publication of Studies for 

Procedural Reform 

William N. Ethridge, Jr., of Univer- 
sity, Mississippi, reports that pro- 
cedural reform studies in the survey 
relating to evidence have been com- 
pleted in all States. The task for the 
coming year will be to prepare and 
publish in each State, in appropriate 
law reviews or Bar Association jour- 
nals, what will be in effect a State 
edition of minimum judicial stand- 
ards. Accompanying black and white 
maps will reveal graphically what is 
believed to be the status of the State 
judicial system. The directors in 
each State will prepare the articles 
on the basis of the factual informa- 
tion obtained for the country as a 
whole. 
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of International Law 


® Because of belief that fulfillment 
of the lawyer’s obligation to the pub- 
lic requires an understanding of the 
basic problems of international law, 
the Law School of the University of 
Michigan on July 15-16 and 22-23 
sponsored a Forum on Current Prob- 
International Law. Out- 
standing lawyers of this and other 
countries took part in presenting and 
discussing the problems of interest 
to lawyers. 

The merits of the program and the 
great interest in the problems were 
recognized by the Council of our 
Association’s Section of International 


lems in 


and Comparative Law by its mailing 
announcements of the forum to sec- 
tion members. Lawyers from various 
parts of the United States, and from 
as far away as Norway, attended the 
sessions. 

Outstanding lawyers from abroad 
who spoke and led discussions were 


Michigan Forum on Current Problems 


James L. Brierly, Professor of Inter- 
national Law of Oxford University, 
on “The Problems of Codification of 
International Law’; Hersch Lauter- 
pacht, Whewell Professor of Inter- 
national Law at Cambridge Univer- 
sity, on “International Law and Hu- 
man Rights”; and Yuen-li Liang, Di- 
rector of the Division of Develop- 
ment and Codification of Interna- 
tional Law, who spoke on “The 
Legal Status of the United Nations 
in the United States”. 

Charles Fahy, former Solicitor 
General of the United States and 
former Legal Adviser to the State 
Department, and Max Rheinstein, 
Professor of Comparative Law at the 
University of Chicago, discussed some 
of the legal problems arising from 
the occupation of Germany. These 
two men, who worked together in 
Germany after the war, led a stimu- 
lating discussion on this subject, 





with Mr. Fahy devoting his time par- 
ticularly to “Legal Problems in the 
German Occupation” and Professor 
Rheinstein to “The Present Interna- 
tional Status of Germany”. 

William W. Bishop, Professor of 
International Law at the University 
of Pennsylvania and newly-appoint- 
ed Professor of International Law at 
the University of Michigan, led two 
discussions: One on “The Legal 
Status in the United States of For- 
eign Government-Owned Corpora- 
tions’ and the other on “Peace 
Treaty Problems of World War II”. 

Charles Rhyne, Vice Chairman of 
our Association’s Section of Interna- 
tional and Comparative Law, gave 
an interesting discussion of “Inter- 
national Law and Air Transporta- 
tion”. Other problems of interna- 
tional law were discussed by Profes- 
sor Lawrence Preuss, of the Univer- 
sity of Michigan’s political science 
department, and George Burke, of 
Ann Arbor, recently a member of 
one of the military tribunals at the 
trials in Germany. 











Subject 


Cash Prize 


of other jurisdictions may 
concerning which it is written. 


consideration. 


Portland 4, Oregon. 





Each contestant will write about 
State Administrative Law of the 
State in which he has been admitted 
to practice and practices law. 


One Thousand Dollars ($1,000) 


Each essay must be restricted to four thousand words including 
notes following the essay shall not be included in the computation o 
penalized by the judges of the contest. Clearness, brevity of expression and thoroughness of analysis will be taken into 


STATE ADMINISTRATIVE LAW 


Announcement 


of 
ESSAY CONTEST 
conducted by 


SECTION OF ADMINISTRATIVE LAW 


AMERICAN BAR ASSOCIATION 
RULES FOR CONTESTANTS 


Final date for submissions 


Extended from November 1, 1948, 
as originally planned, to 
December 31, 1948. 


To whom essays submitted 
Secretary of Administrative 
Law Section, Miss Patricia H. 


Collins, Assistant Solicitor 
General's Office, Washington 25, D.C. 


Eligibility 


Contest will be open only to members of American Bar Association in good standing, including new members elected 
prior to December 1, 1948 (except officers of the Section 
and State Chairman) who have paid their annual dues to the Association for the current fiscal year. 
No essay will be accepted if previously published. All rights and title to essays submitted must be deemed the property 
of the Section. Any copyright to an essay must be assigned to the Section 
Each essayist should review and analyze the Administr 
judicial decisions. All statements should be accompanied with citations to sources. Com 
made, but the theme of each essay must be the Administrative Law of the particular State 


Inquiries concerning the contest should be addressed to Omar C. Spencer, Chairman, Contest Committee, Yeon Building, 


GEORGE ROSSMAN, Chairman, 
Section of Administrative Law, 
American Bar Association. 


and members of its Council, 
ative Law of his State, both 1 


uoted matter and citations in the text. Footnotes or 
words but excessive use of such material may be 


airman of the Contest Committee, 


lative and as evidenced by 
ms with Administrative Law 


Salem, Oregon 
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Bar Association News 
Richard B. Allen + Editor-in-Charge 








Additional Prizes Offered 

in State Administrative 

Law Essay Contest 

[he JOURNAL has been publishing 
(e.g. July page VIII) an 
announcement of the essay contest 


issue, 


which our Association’s Section of 
\dministrative Law is conducting. 
Che Section will pay a prize of $1000 
to the author of the best essay re- 
ceived. Each author is to confine 
himself to the administrative law of 
his own State. A great deal of interest 
has been aroused. In twelve States, 
Bar Associations or local individuals 
are supplementing the over-all prize 
with a local prize for the best essay 
submitted from the particular State. 
The twelve States in which these 
additional local prizes have thus far 
been set up, with 
offered, are: 

$100 


Arizona New Hampshire $100 


\rkansas 200 New Jersey 100 
Colorado 150 New York 250 
Delaware 50 Oregon 250 
Minnesota 100 Pennsylvania 250 
Nebraska 150 ‘Texas 500 


Any further information as to the 
rules governing the awards of these 
State prizes may be obtained from 
the Chairman of the Contest Com- 
mittee, Omar C. Spencer, Yeon Build- 
ing, Portland 4, Oregon. 


Pennslyvania State Bar 
Discusses Its ‘‘Plan’’ for 
Judicial Selection and Tenure 


#" A “Pennsylvania Plan” for the 
non-partisan selection of judges and 
to improve the non-political security 
of their tenure was one of the prin- 
cipal projects discussed at the 53rd 
annual meeting of the Pennsylvania 
Bar Association, in Atlantic City, 
on June 28-July 1. This plan is a 
variant of the “Missouri Plan” (33 
\.B.A.J. 1169; December, 1947) 
and the “California Plan” (34 


A.B.A.]. 372; May, 1948), both stem- 


the amounts 


EUGENE D. SIEGRIST 


President, Pennsylvania Bar Association 
ming from the plan drafted and ap- 
proved by the American Bar Asso- 
ciation in 1937 for improving the 
methods and standards of judicial 
selection and tenure. Background 
for reading of the proposed plan will 
be found in the summary of the 
State’s judicial system in connection 
with the sketch of Chief Justice 
George W. Maxey in our August 
issue (page 664). 

An outstanding feature of the 
meeting was the address of President 
Owen J. Roberts, retired Associate 
Justice of the Supreme Court of the 
United States. This was summarized 
in our August issue (page 649). He 
spoke on “The Effects of Centraliza- 
tion on the Operation of Our Na- 
tional Government’’. Another 
speaker who was listened to with 
marked respect was 
Dean Erwin N. Griswold, of the Law 
School of Harvard Un‘versity, who 
urged the development of legal and 


interest and 


economic systems to give, for all 
members of our modern society, a 
fuller meaning to democracy and 
freedom. 

It was announced at the meeting 





that the State Association has ac- 
quired the historic Maclay mansion, 
in the State capital (Harrisburg) , 
which will become the headquarters 
and home of the Association. The 
new procedural rules governing di- 
vorce actions in the State were ex- 
plained and discussed at a useful 
institute. 

Eugene D. Siegrist, of Lebanon, 
was elected and installed as Presi- 
dent of the State Association for the 
coming year. John MclI. Smith, of 
Harrisburg, was made the Vice Presi- 
dent and A. Carson Simpson, of 
Philadelphia, was named as Secre- 
Mrs. Barbara Lutz, of Harris- 
burg, was re-elected to her 29th term 


tary. 
as Executive Secretary. It was de- 
cided that the mid-winter meeting 
of the Association will be held at 
Lincoln Hotel, in 
Reading, next January 6-8. 

The State Association has drafted 
and unanimously approved a pro- 
posed amendment of the State Con- 
stitution to carry into effect a suit- 
able adaptation of the California 
and Missouri plans, in force in those 
States. Several local Bar Associations 
in Pennsylvania have also endorsed 
the proposed amendment, but in or- 
der to make it effective it must be 
approved by two sessions of the State 
Legislature and thereafter adopted 
by the voters of the State..It is hoped 
to have the amendment acted on by 
the legislative sessions in 1949 and 
1951; but unless there is a special 
session the referendum vote of the 
electors cannot be had until the fall 
of 1951 or 1952. 

For the consideration of lawyers in 
other States who are dealing with 
the problem, we publish the text of 
the Pennsylvania Bar Association’s 
proposed constitutional amendment: 


the Abraham 


SecTion 25. A. Whenever a vacan- 
cy shall occur by death, resignation, 
removal from office or expiration of a 
term of office in the office of judge of 
the Supreme Court, Superior Court or 
the Courts of record of the First and 
Fifth Judicial Districts, the Governor 
shall fill such vacancy by appointment 
from a panel of three persons learned 
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in the law nominated to him by a non- 
partisan judicial commission. 

B. (1) At any municipal election, 
the qualified voters of any other ju- 
dicial district may by a majority of 
those voting on the question elect to 
have the judges of the Courts of rec- 
ord of that district appointed by the 
Governor in the manner provided for 
the First and Fifth Judicial Districts. 
The General Assembly shall enact the 
necessary laws to provide for such 
elections. 

(2) Where the qualified voters of 
any other judicial district shall have 
elected to fill a vacancy in the office of 
a judge of a Court of record in the 
manner provided for the First and 
Fifth Judicial Districts, the qualified 
electors of the district may thereafter, 
at a municipal election, by a majority 
vote of those voting on the question, 
elect to discontinue that method of 
filling a vacancy in a judicial office. 
The General Assembly shall enact the 
laws necessary to provide for such 
elections. 

C. A judicial commission for the 
appellate Courts and a judicial com- 
mission for each judicial district to 
select panels of nominees for submis- 
sion to the Governor whenever a ju- 
dicial vacancy shall exist shall be pro- 
vided for by law. Each such commis- 
sion shall be composed of one judge, 
three members of the Bar to be se 
lected by the members of the Bar, and 
three lay citizens. The judge and the 
members of the Bar of each commis- 
sion shall be selected for the State at 
large in judicial districts in accordance 
with rules prescribed by the Supreme 
Court. The lay citizens of each ju- 
dicial commission shall be appointed 
by the Governor. During the terms of 
office for which members of judicial 
commissions have been appointed, or 
elected, they shall not hold any office 
in a political party or organization, 
or, except the members who are 
judges, shall not hold any elective 
public office. 

D. Each judge appointed by the 
Governor shall hold office for a term 
ending the first Monday of January 
following the next election appropri- 
ate for his election after the expira- 
tion of 12 months following his ap- 
pointment and qualification. Not less 
than 90 days before the expiration of 
the term of office of a judge appointed 
by the Governor or not less than 90 
days before the term of office of an 
elected judge expires, other than a 
judge of the Supreme Court, the judge 
may file in the office of the Secretary 
of the Commonwealth a declaration 
of candidacy for election to succeed 
himself. If he does not file a declara- 
tion a vacancy shall exist at the end 
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of his term to be filled by appoint- 
ment by the Governor. If a judge files 
a declaration, his name shall be sub- 
mitted to the electors on a separate 
judicial ballot without party designa- 
tion, at the election immediately pre- 
ceding the expiration of his term of 
office to determine only the question 
whether the judge shall be retained in 
office. The election shall be regulated 
by law. If a majority vote against re- 
taining the judge a vacancy shall ex- 
ist upon the expiration of his term of 
office to be filled by appointment by 
the Governor; if a majority vote to 
retain a judge he shall be deemed 
elected for the full term of office pro- 
vided for by the Constitution or laws 
of this Commonwealth, unless sooner 
removed in the manner provided by 
the Constitution. 

E. Any vacancy happening by death, 
resignation or otherwise, in any Court 
of record in a judicial district, not 
electing to have the judges of the 
courts of record appointed in the man- 
ner provided for the First and Fifth 
Judicial Districts, shall be filled by 
appointment by the Governor, to con- 
tinue till the first Monday of January 
next succeeding the first municipal 
election which shall occur two or more 
months after the happening of such 
vacancy. 

F. No judge of any Court of record 
in this State appointed to or retained 
in office in the manner prescribed by 
this section shall directly or indirectly 
make any contribution to or hold any 
office in a political party or organiza- 
tion, nor participate in any political 
campaign. 

The existing Pennsylvania system 
of nominating and electing judges 
was described in connection with our 
sketch of Chief Justice Maxey (34 
A.B.A.J. 664; August, 1948). A prin- 
cipal point of interest in the pro- 
posed amendment, in comparison 
with the California and Missouri 
plans, is the size of each judicial 
commission and the method of se- 
lecting its members. 


Largest Local Association 

To Aid Needy Lawyers 

® The New York County Lawyers’ 
Association, the largest of local Bar 
Associations, is moving ahead with 
its progressive program described in 
our July issue (page 613). As one 
step it set up in July a separately- 
managed fund to aid needy lawyers 
and promote the sound administra- 
tion of justice. The fund will be 


known as the New York County 
Lawyers’ Association Fund, Inc, 
under incorporation papers approved 
by Supreme Court Justice Samuel 
Null. 

Members of the Board of Directors 
of the fund are President I. Howard 
Lehman, John F. Brosnan, Whitney 
North Seymour, George Franken- 
thaler, Terrence J. McManus, Ruth 
Lewinson, Edward H. Green, George 
Trosk, Samuel Seabury and Joseph 
M. Proskauer. 

President Lehman, who is expected 
to be the first head of the fund, said 
the new organization will interest 
itself in charitable and educational 
affairs for lawyers. Gifts to the fund 
probably will be tax-exempt. In an- 
nouncing his approval of the incor- 
poration, Justice Null said: 

I am particularly impressed with 
the concept of fraternity which is ex- 
pressed in the undertaking that the 
Bar will endeavor to aid their less 
fortunate brethren. 

In my judgment it is an approach 
toward achieving a closer comrade- 
ship among those who serve in a 
time-honored and respected profes- 
sion, which should be encouraged. 
He stated that the fund not only 

will make grants to lawyers who be- 
come needy because of “ill health, 
physical disability, or misfortune”, 
but will seek to advance knowledge 
and understanding of the law: 

All these purposes are noteworthy 
and in keeping with the functions of a 
great Bar Association. 

The new corporation should enable 
this distinguished Bar Association to 
render more effective service to its 
7000 members, the profession of law 
and to the whole community. It is a 
privilege to approve this certificate. 
In a separate statement President 

Lehman announced the appoint- 
ment of a special committee of the 
Association to help in solving prob- 
lems arising out of a crowded calen- 
dar of the Supreme Court trial term 
in New York County. The appoint- 
ments were made in response to an 
appeal by Presiding Justice David 
W. Peck, of the Appellate Division, 
First Department, who in May said 
that the Supreme Court calendar is 
two years behind and has lost a full 
year in the preceding two years. 
(See 34 A.B.A.J. 613; July, 1948.) 
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Whitney North Seymour, who rep- 
resents the Association in the House 
of Delegates, was made the chairman 
of the new 22-man committee, with 
William Dean Embree and Dean 
Ienatius M. Wilkinson, of the Ford- 
ham University Law School, vice 
chairmen. Louis C. Fieland is secre- 
tary. 


Inter-American Bar Group 

Sets Agenda for Conference 

* Plans and agenda for the Sixth 
Conference of the Inter-American 
Bar Association, to be held in De- 
troit, May 22 to June 1, 1949, were 
considered by that Association’s 
Executive Committee at the Pan 
\merican Union in Washington, 
D. C., on July 16-17. Members of 
the Council of the Association from 
the United States and Canada were 
also present. 

The meeting received a report by 
Roy Vallance, Secretary 
General of the Association, which 
outlined principally the extent to 
which the resolutions adopted by 
Conferences at Havana, Rio de Ja- 
neiro, Mexico City, Santiago, and 
Lima had been implemented. Judge 
Joseph A. Moynihan, President of 
the Association for the 1949 Confer- 
ence, spoke of the plans for it. 

The two-day sessions were con- 
cluded with a luncheon at which 
the Junior Bar Conference of the 
\merican Bar Association joined in 
discussing plans for organizing more 
of the younger lawyers throughout 
the hemisphere. 

William Manger, Assistant Secre- 
tary General of the Organization of 
American States, spoke briefly of the 
accomplishments of the Pan-Ameri- 
can Union and the recent Inter- 
American Conference at Bogota (34 
A.B.A.J. 577; July, 1948). He said 
that the Charter of the Organization 
of American states is “the first at- 
tempt to combine in a single instru- 
ment the many and diverse elements 
of international organization that 
have grown up among the nations of 
the western hemisphere. For the 


William 


first time in its 58-year history the 
Pan American movement may be 
said to have a Constitution—a single 















document to which one may look 
for the basic features of its organi- 
zation.” He described also the 
changes effected in the Pan Ameri- 
can Union by the Charter signed at 
Bogota. 


District of Columbia Bar 
Association Holds Meeting 

® The annual meeting of the Bar 
Association of the District of Colum- 
bia was held on June 8. The organi- 
zation now has a membership of 
2213. Retiring President George E. 
McNeil recounted activities 
of the Association during the past 
year, and reported that Philip Perl- 
man, Solicitor General of the United 
States, and Everett Dirksen, member 
of the House of Representatives from 
Illinois, had been admitted to hon- 
orary membership in the Association. 


many 


Lowry N. Coe, who has practiced 
law for twenty-five years in the Dis- 
trict, was elected President. He has 
been a member of the American Bar 
Association since 1937 and is a mem- 
ber of the Committee on Fidelity 
and Surety Insurance Law in the 
Section of Insurance Law and is a 
member also of the Section of Real 
Property, Probate and Trust Law. 
Other officers elected were: Preston 
C. King, Jr., First Vice President; 
Cyril S. Lawrence, Second Vice Presi- 
dent; Kenneth N. Parkinson, Secre- 
tary; and W. Burton, 
Treasurer. 

Newly-elected directors are Albert 
F. Adams, F. Joseph Donohue, Al- 
fred Goldstein, and Thomas M. 
Raysor. The latter is the representa- 
tive of the Junior Bar Section. 


Cameron 


A program of accelerated activity 
for the coming year, including co- 
operation with the Herbert Hoover 
Committee on Governmental Eff- 
ciency and Economy and assistance 
to Congressional committees working 
on improvements in federal govern- 
ment administrative practices and 
procedures, has been outlined by 
F. Floyd Awalt, newly-elected Chair- 
man of the Administrative Law Sec- 
tion of the Bar Association of the 
District of Columbia. 

Mr. Awalt was elected at the an- 
nual meeting of the Section on 
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Harris & Ewing 


LOWRY N. COE 


President, Bar Association of the District of Columbia 


June 24. Other officers are Robert 
Ash, Vice Chairman, and Nathaniel 
J. Ely, Secretary. Council Members 
elected are: H. Donald Kistler, John 
P. Southmayd, James Hayden, Elli- 
ott Lovett, Ben Fisher, and Percy H. 
Russell, Jr. 


New Jersey Bar Committee 
Defines Conduct Forbidden 
to Judges and Lawyers 
® Police judges, recorders, and like 
judicial officers, who later represent 
in higher Courts in related matters 
the parties who have appeared first 
before them are guilty of “improper, 
unethical and highly reprehensible 
conduct”, according to an opinion 
of the Ethics and Grievances Com- 
mittee of the New Jersey State Bar 
\ssociation, announced in August. 

Through Chairman Lionel P. Kris- 
teller, of Newark, the Committee 
cited several of the Canons of Ju- 
dicial and Professional Ethics and 
declared that if the doing of such 
things is persisted in by judges of 
Courts not of record, their conduct 
should be brought to the attention 
of the Committee for gathering the 
evidence and for consideration and 
recommendation as to disciplinary 
action. The Committee declared that 
“the provisions of these Canons are 
clear and unambiguous” as to such 
improprieties. 

In another opinion the Committee 
rules that since the amendment of 
Canon 27 in 1940, the insertion of 
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professional cards in amateur the- 
atrical programs is advertising by 
lawyers and is therefore barred, The 
Committee holds further that “No 
lawyer may subscribe to any such 
program advertisement, if his pro- 
fessional capacity be disclosed in the 
advertisement” or if the firm name 
is used. 

In a third opinion the New Jersey 
Committee proscribed advertising by 
a member of the Bar in a trade pape 
as “unethical and highly reprehensi- 
ble conduct”. The opinion is based 
on a request to the Committee as to 
whether a lawyer may advertise a le- 
gal clinic in a trades-union news- 
paper. 


24 





Another important ruling of the 
Committee, recently made public, is 
to the effect that a layman agency 
which issues a pamphlet designed to 
give 
instructions as to how to draw thei 


to laymen information and 
wills is legally culpable as engaging 
in the unauthorized practice of law. 
The Committee’s opinion said in 
part: 

Advice and instructions to a specific 
individual cannot be set forth in a 
pamphlet where the author is not 
fully acquainted with all of the cir- 
cumstances surrounding each particu- 
lar case. The preparation of a will is 
a highly important and technical mat- 
ter. The advice and counsel needed 
is personal and should not be commer- 
cialized to such an extent that it can 
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®™ Members of our Association are invited to submit short communications expressing 


their opinions, or giving information, as to any matter appearing in the Journal or 


otherwise within the province of our Association. Statements which do not exceed 


300 words will be most suitable. 


The Board of Editors reserves the selection of 


communications which it will publish and may reject because of length. The Board 


is not responsible for matters stated or views expressed in any communication. 


Mr. Palmer's Articles 

as ‘‘Must’’ Reading for 

Every Member of Bar 

# | read in your July issue the arti- 
cle by Mr. Palmer entiled “Dissents 
and Overrulings: A Study of Devel- 
opments in the Supreme Court.” 
his is a most timely article done in 
This un- 
emotional analysis of what has hap- 


a most excellent fashion. 


pened to the law in the administra- 
tion of justice over the past fifteen 
or twenty years is in my opinion a 
must reading for every member of 
the Bar in the United States. May 
I express the hope that more of 
similar kinds of articles will appear 
in the JouRNAL. It is only in this 
fashion that the lawyers can cor- 
rect mistakes of the past. 
PRESTON C, KING, JR. 

Washington, D. C. 
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Sees in McCollum Decision 


a Revolutionary Mode 

of Interpreting the Constitution 
=" In your June issue (page 482) 
there appeared an editorial entitled 
“No Law But Our Own Preposses- 
sions”. I read it hurriedly when it 
first appeared; and after more leis- 
urely reviewing the entire contents 
of the issue, I read it again today, 
and I noted an invitation to submit 
a discussion on the import of the 
McCollum 


mented upon. 


decision therein com- 

“Communications to the Editor” 
are usually of but perfunctory value, 
since they are largely impromptu 
and lacking preparatory research. 
However, I am so interested in the 
McCollum decision and in the im- 
plications in that decision, discerni- 
ble also in a rather large number of 


be placed on an assembly-line basis. 
If such schemes were allowed to in- 
crease they would become a decided 
menace to the continued usefulness 
of the law profession. 

The lawyer who enters a commer. 
cial enterprise of this nature should 
mark well the essential difference be- 
tween a profession and a_ business. 
A member of a profession is required 
to place and serve the interests of 
another above every personal or sel- 
fish motive. No such duty rests upon 
one engaged in business. There could 
be a distinct conflict of loyalties in 
the case before us. He should not 
allow himself to assume a position 
where he would regard primarily the 
interests of his employer and secon- 
darily only the interests of those who 
might be endeavoring to interpret the 
instructions set forth in the book. 


decisions of the 
Court of recent years, that I feel 
impelled to submit to you the per- 
sistent impression which I derived 
therefrom. 


other Supreme 


The decision itself, long and dis- 
cursive as all too frequently are de- 
cisions of the Supreme Court of 
recent years, may seem so abstruse 
and academic that a great many 
members of the Bar may have failed 
to read it. Yet the decision is of 
such vast reach and consequence, as 
it impresses me, in its impact upon 
the moral, social and cultural life 
of America both in our day and in 
generations to come, that it warrants 
the measured consideration and 
study of the Bar of America. 

The 
when, in order to enjoy that high 
and optimum of the 
“good things of life” which flow 
from our unprecedented mastery of 
the science and technique of pro- 
duction, we as a people are con- 
fronted with alarming and pressing 
concomitant therewith. 


decision comes at a time 


maximum 


problems 


Witness, among many others, the 
baffling and unparalleled extent of 
juvenile—and for that matter adoles- 
cent—delinquency; also the problem 
of infusing into community life, 
public and private, a spiritual moti- 
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vaton in lieu of a growing tendency 
to over-emphasize the materialistic 
incentive; in short, to restore a re- 
spect for moral values in our social 
relationships and to render our mas- 
tery over scientific techniques sub- 
subordinate thereto. 
Nor do I need to add the obvious— 
that a knowledge of “moral values” 
is inseparable from a knowledge of 
the teachings of religion and of re- 
ligious values. 


servient and 


\t this juncture, then, comes the 
McCollum decision, undertaking to 
outlaw training in and knowledge 
of religious teachings from the entire 
field of public education; and the 
decision would do so by putting its 
condemnation thereof on constitu- 
tional grounds. 

But the anomaly, and one of the 
most deplorable incidents of the de- 
cision, is the admission—express in 
some, tacit but thoroughly implicit 
in others of the several opinions go- 
ing to make up the majority deci- 
sion—that the interpretation now 
put upon the Constitution (specifi- 
cally the First Amendment) is sub- 
jectively, not objectively, arrived at; 


that the construction thus adopted is 


derived, not from the language of 
the Amendment nor from the intent 
of the founding fathers as gathered 
from its historical and contextual 
background. Instead of pursuing ac- 
cepted and standards 
construction, the 


recognized 
of constitutional 
Court boldly announces a rule of 
constitutional law emerging purely 
from what it assumes to be the revo- 
lutionary and current thinking—the 
Zeitgeist—of the moment. 

Aside, therefore, from its philo- 
sophical and social repercussions, 
freighted with a serious and potential 
threat to the cultural life of Amer- 
ica, this decision, unless sweepingly 
revised in subsequent cases, consti- 
tutes a revolutionary mode of con- 
struing and applying the cherished 
guarantees and sanctions of the Bill 
of Rights and of our Constitution. 
Not only does it savor of judicial 
legislation, but of judicial legislation 
substantively and_ structurally re- 


writing and altering the essential 


content of the Constitution. 

These implications of the decision, 
coupled with the judicial impetus 
which it affords to overthrow actions 
and processes heretofore tradition- 
ally thought to be reserved to the 
several States, warrants the hope that 
in future decisions on this and re- 
lated subjects we may witness a re- 
cession from these constitutional 
tenets which to many, and certainly 
to the writer, are deemed wholly in- 
compatible with sound and histori- 
cal concepts of Anglo-American law. 

GrorGE E. FLoop 
Seattle, Washington 
‘Freedom of Religion” 
Means a Right To Be 
“Free from Religion” 
®" In your editorial on “No Law 
But Our Own Prepossessions,” in 
your June issue (pages 482, you 
arrive at the conclusion that there is 
“nothing in our Constitution that 
commands that ‘freedom of religion’ 
shall be freedom from religion.” 
That is true, but I do not see how 
we can escape that as the inevitable 
doctrine of FREEDOM of religion. 
If I am free to choose my religion, 
and if I do not find one I can sin- 
cerely subscribe to, I have the right 
(in the absence of a commarid in 
the Constitution that I MUST have 
a religion, and there is no such com- 
mand) to be without any religion 
and therefore FREE FROM religion. 
Now, since the Constitution ordains 
taxes for specified public services 
(e. g., Army, Navy, Post Office, etc.) , 
and since it specifically prohibits 
laws looking to the establishment of 
religion, and since taxes are levied 
by laws, it follows, whether we like 
it or not, that Congress cannot use 
tax money to help any denomination 
or all on an equal basis. 

But leaving all laws out of con- 
sideration, we all declare our belief 
in freedom of worship; and if we 
mean it, we should desist from indoc- 
trinating our youngsters, 
them to study the various religions 
when they grow up and allowing 
them to choose for themselves. Why? 
Because when the human mind is in- 
doctrinated, one can no more get rid 


leaving 


of such doctrines than one can re- 
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move a tatoo with soap and water. At 
least not in ninety-nine cases out 
of one hundred. Furthermore, how 
can we, as believers in freedom 
of worship, undertake to propagate 
any religion, when all of them, some 
more, some less, claim to be the only 
right ones? 

I am not recommending the abolli- 
tion of all religions nor the estab- 
lishment of any of them. I am merely 
pointing out that if we try to rea- 
son the matter we get nowhere and 
that it is therefore much better not 
to pretend that we know whereof 
we speak. 

Louis NECHO 
Philadelphia, Pennsylvania 
Regrets Decision Against 
Members of Lawyers’ Guild 
= I regret the decision of the Board 
of Governors (see 34 A.B.A.J. 487; 
June, 1948) not to elect to member- 
ship any lawyer stated or known to 
be a member of the National Law- 
yers’ Guild. I am not a member of 
the Guild, nor acquainted with its 
activities: but, for the purpose of 
this letter, I accept your character- 
ization of it as supporting “Commu- 
nist-front activities”. 

If a lawyer is unmindful of his 
oath to support the Constitution of 
the United States, he should be dis- 
barred. If he is not unmindful of 
such oath, and is a person of good 
character, he should on application 
be welcomed to membership in the 
American Bar Association. 

Up to the time of this writing, 
neither Congress nor the Supreme 
Court has determined that member- 
ship in an organization supporting 
Communist-front activities is of 
itself inconsistent with support of the 
Until there has been 
such determination, no _ lawyer 
should be refused admission into 
the American Bar Association mere- 


Constitution. 


ly because he is a member of such 
an organization. 
James M. ROSENTHAL 

Pittsfield, Massachusetts 

[Eprror’s NoTE: Mr. Rosenthal is of 
course entitled to his earnest views, 
and we gladly give them space. Con- 
siderable of the contents of this and 
other recent issues, including the 
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leading editorial of the August issue 
(page 696), “The Point Where Toler- 
ation Ends’, may be deemed perti- 
nent to questions which Mr. Rosen- 
thal raises. 

Would he wish the chairman or 
chief counsel of the United States 
Atomic Energy Commission to be a 
member of the National Lawyers’ 
Guild? Would he now select chiel 
counsel for American Military Gov- 
ernment in Berlin from among mem- 
NLG? Would he wish 
an assistant to the President of the 
United States, or the head of the 
Division of Russian Affairs in ow 


bers of the 


State Department, to be chosen from 
the ranks of the NLG? Has he heard 
or read of any action of the NLG 
or aim of its local units that has 
supported the foreign policy of oun 
country or said a good word for the 
Marshall Plan? Has the NLG ever 
denounced what has taken place in 
Czechoslovakia, Estonia, Greece, or 
Finland? Has the NLG or any of its 
units ever made any such findings 
or made any such demand for legis- 
lation, as was emphatically voted by 
our House of Delegates last February 
(34 A.B.A.J. 281, April, 1948; 34 
A.B.A.J. 302, May, 1948) or by 
various of our State Bar Associations 
since? 

Mr. Rosenthal’s fundamental mis- 
apprehension is that a lawyer, unless 
he has been disbarred or grounds 
for disbarment have been determined 
against him, should be admitted to 
our Association if he applies for it. 
It has never been so. Membership in 
our Association is an opportunity 
and an honor, not a right or a matter 


Editor Howard Comments 
(Continued from page 765) 

Never before this Court have jus 
tices accused each other of lack of 
propriety to hear certain cases, as in 
the Jackson-Black clash. 

Growth of extreme language in the 
justices’ opinions has a very wide sig- 
nificance as to the character of the 
Court. Never before have newspaper 
cartoonists depicted “justices taking 
pot shots at each other in the smoke 
of a battle leaking through the cracks 
of a crumbling Court building”. 

“Landmarks of basic constitutional 
significance . . . for generations. . . 
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of course, To become a member, an 
otherwise qualified lawyer must be 
proposed in writing by a member in 
good standing, must be approved by 
the Committee on Admissions for 
his State, and must receive the neces- 
sary votes for election by the Board 
of Governors. Admission has been 
and is selective, not controlled by an 
applicant’s choice. Our Association 
is devoted to well-defined objectives 
(Constitution, Article I: “Object”; 
see ‘Object’ of Our Association”, 
34 A.B.A.J. 300; April, 1948). A 
proposal is pending to make the 
statement in the Constitution still 
more specific (see 34 A.B.A.J. 628; 
July, 1948). At one time more than 
a few members of our Association 
belonged also to the NLG; but well- 
known “liberals” such as Justice 
Robert H. Jackson, Ferdinand Pe- 
cora, Frank P. Walsh, and others, 
resigned from the NLG because they 
believed it to be Communist-con- 
trolled. Members of our Association 
retain and freely express, through 
the JOURNAL or anywhere they see 
fit, their individual opinions on de- 
tails of policies from time to time 
voted by the House of Delegates. 
There is no proscription of reasoned 
differences of opinion within the 
chartered objectives of our Asso- 
ciation and sincere fidelity to the 
Constitution of the United States 
and our republican form of govern- 
ment under law. Would those who 
still remain in the NLG give sincere 
support to the declared “object” and 
policies of our Association? If not, 
was the Board of Governors wrong 
in concluding that present members 


rocks ... (have been) overturned in 
quick succession.” Mr. Palmer lists the 
overruling and abandonment of 
twenty-two of these landmarks, by 

Supreme Court decisions since 1937, 

the greatest number of precedential 

cases to be overturned in a single 
decade. 

In concluding, Editor Howard’s 
column quotes what we would con- 
tinually emphasize: 

In its editorial, the JOURNAL says: 

“We yield to none in our veneration 

of the Court and our fealty to its great 











of the NLG would not find the 
climate congenial and should not 


be presently admitted? 


A Covenant of Free Nations 
To Promote Respect for 
Basic Rights of Persons 


= The contents and format of the 
JouRNAL are so outstanding that | 
feel impelled to compliment your 
Board of Editors for the excellency 
of your labors in the valuable service 
to the legal profession. 

Especially interesting are the con- 
tributions to sounder international- 
ism that are being printed in the 
JournaL. The proposal of a Cove- 
nant of Free 
your May issue (page 349) is partic- 
ularly important. 

Russian leaders and their puppets 
have shown more clearly than even 
Hitler did that they will take all 
they can in any way possible and 
that concessions and appeasements 
to them only make them stronger to 
undertake by force to take all they 
want. Manifestly, all they want is 


Nations discussed in 


everything and everybody. 

Time is of the essence of measures 
to counteract as soon and as much 
as possible the greed and avarice and 
the cruelty of these very aggressive 
totalitarians. 

The Covenant of Free Nations to 
Promote Respect for Basic Rights of 
Persons above mentioned is an im- 
portant step in the right direction. 
I hope it won’t be too long delayed 
in debate. 

KIMPTON ELLIS 
Los Angeles, California 


function. . . . Our respect for the in 
stitution and for the men who are 
members of it cannot lessen or silence 
our concern for the Court or our zea! 
for the maintenance of its traditional] 
place and function in our federal re- 
public. . . . To disagree with Presi- 
dent, Congress, or Court when we sin- 
cerely believe any of them wrong on 
a vital issue is a duty of an independ- 
ent profession under the American 
system.” 

Words of quiet and dignity—not ex- 


treme. But their meaning cannot be 


evaded. 
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New Members for Board of Examiners 


for Hearing Officer Personnel 


# Nine regional members have been 
added by the United States Civil 
Service Commission to the Board of 
Examiners for hearing officer person- 
nel under the Administrative Proce- 
dure Act. Creation of the Board of 
Examiners was announced in 34 A.B. 
\.J. 179; March, 1948. The added 
members will assist the Board in 
screening “outside” applicants (those 
not now in regular examiner posi- 
tions) for the hearing examiner posts 
to be filled. 


The Board of Examiners hopes to 
conclude its work in October and to 
report in November as to what hear- 
ing examiners now in office may re- 


Maryland Acts Against Communists 
(Continued from page 760) 


through fear, terrorism and brutality; 
and 

WHEREAS, there exists a world Com- 
munist movement which, in its origins, 
its development, and its present prac- 
tice, is a world-wide revolutionary 
political movement whose purpose it 
is, by treachery, deceit, infiltration 
into other groups (governmental and 
otherwise) , espionage, sabotage, terror- 
ism, and any other means deemed 
necessary, to establish a Communist 
totalitarian dictatorship in all the 
countries of the world through the 
medium of a single world-wide Com- 
munist political organization; and 

Whereas, the direction and control 
of the world Communist movement is 
vested in and exercised by the Com- 
munist dictatorship of a foreign coun- 
try; and 

Wuereas, the Communist dictator- 
ship of such foreign country, in ex- 
ercising such directions and control 
and in furthering the purposes of the 
world Communist movement, estab- 
lishes or causes the establishment of, 
and utilizes, in various countries, poli- 
tical organizations which are acknowl- 
edged by such Communist dictator- 
ship as being constituent elements of 
the world Communist movement; 
and such political organizations are 
not free and independent organiza- 
tions, but are mere sections of a single 
world-wide Communist organization 
and are controlled, directed, and sub- 
ject to the discipline of the Commu- 


main there, in the absence of legis- 
lative action, and what applicants 
are certified to fill vacancies. 

The following list of the added 
nine regional members, with the 
States for which they will respective- 
ly be responsible, will be recognized 
as made up of judges and lawyers of 
experience and known independence 
of judgment: 

ALBERT EwING, JR., 801 Stahlman 
Building, Nashville, Tennessee. States 
assigned: Alabama, Florida, Georgia, 
Kentucky, Mississippi, South Carolina, 
and Tennessee. 

CHESTER T. LANE, 46 Cedar Street, 
New York 5, New York. States as- 
signed: New Jersey and New York. 

CLARENCE A. MILLER, Tower Build- 


nist dictatorship of such foreign coun- 
try; and 

WHEREAS, the political organizations 
so established and utilized in var- 
ious countries, acting under such con- 
trol, direction, and discipline, en- 
deavor to carry out the objectives of 
the world Communist movement by 
bringing about the overthrow of ex- 
isting governments and setting up 
Communist totalitarian dictatorships 
which will be subservient to the most 
powerful existing Communist total- 
itarian dictatorship, and among the 
methods commonly used to accomplish 
this end in any particular country 
are (A) the disruption of trade and 
commerce, (B) the inciting of econ- 
omic, social, and racial strife and 
conflict, (C) the dissemination of 
propaganda calculated to undermine 
established government and _ institu- 
tions, and (D) corrupting officials of 
the government and securing the ap- 
pointment of their agents and sym- 
pathizers to offices and positions in 
the government. 


Operating Methods of Pro-Communist 
Organizations Are Described 


The tactics and methods of Com- 
munists and those who act with them, 
in this country and elsewhere, were 
described in resolution as follows: 
Whereas, in carrying on the activ- 
ities referred to above, such political 


organizations in various countries are 
organized on a secret, conspiratorial 


ing, Washington, D.C. States as- 
signed: District of Columbia, Mary- 
land, Virginia, and West Virginia. 

Morris MITCHELL, First National- 
Soo Line Building, Minneapolis, Min- 
nesota. States assigned: Minnesota, 
North Dakota, South Dakota, and 
Wisconsin. 

Joun V. SpALpING, Supreme Judicial 
Court, Boston, Massachusetts. States 
assigned: Connecticut, Maine, Massa- 
chusetts, New Hampshire, Rhode Is- 
land, and Vermont. 

CHARLES B. STEPHENS, First Nation- 
al Bank Building, Springfield, Illinois 
States assigned: Illinois and Indiana. 

Rosert G. Srorey, 1218 Republic 
Bank Building, Dallas, Texas. States 
assigned: Louisiana, Oklahoma, and 
Texas. 

Cart V. WeycAnprT, Chief Justice of 
the Supreme Court of the State of 
Ohio, State House, Columbus, Ohio. 
State assigned: Ohio. 

GLENN R. Winters, Hutchins Hall, 
Ann Arbor, Michigan. State assigned: 
Michigan. 


basis and operate to a substantial 
extent through organizations, com- 
monly known as “Communist fronts”, 
which in most instances are created 
and maintained, or used, in such 
manner as to conceal the facts as.to 
their true character and purposes and 
their membership. One result of this 
method of operation is that such polit- 
ical organizations are able to obtain 
financial and other support from per- 
sons who would not extend such sup- 
port if they knew the true purposes 
of, and the actual nature of the control 
and influence exerted upon, such 
“Communist fronts”; and 

WHEREAS, in the United States those 
individuals who knowingly and wil- 
fully participate in the world Com- 
munist movement, when they so par- 
ticipate, in effect repudiate their 
allegiance to the United States and 
in effect transfer their allegiance to 
the foreign country in which is vested 
the direction and control of the world 
Communist movement; and, in coun- 
tries other than the United States, 
those individuals who knowingly and 
willfully participate in such Commu- 
nist movement similarly repudiate 
their allegiance to the countries of 
which they are nationals in favor of 
such foreign Communist country; and 

WHEREAS, in pursuance of Com- 
munism’s stated objectives the most 
powerful existing Communist dicta- 
torship has, by the traditional Com- 
munist methods referred to above, and 
in accordance with carefully conceived 


September, 1948 * Vol. 34 §47 





Maryland Acts Against Communists 





plans, already caused the establishment 
in numerous foreign countries, against 
the will of the people of those coun- 
tries, of ruthless Communist totali- 
tarian dictatorships, and threatens to 
establish similar dictatorships in still 
other countries. 


Particular Reasons for Action 
by the State of Maryland 


In addition to the above-quoted 
considerations of general application 
throughout our country, the Mary- 
land Legislature made the following 
recitals as to what had been done in 
that State and the desire and need 
for further State action: 

Wuereas, the recent successes of 
Communist methods in other countries 
and the nature and control of the 
world Communist movement itself 
present a clear and present danger 
to the security of the United States 
and the State of Maryland, and the 
other States which form this Union, 
and to the existence of free American 
institutions and makes it necessary that 
Congress and the General Assembly of 
Maryland and the Legislatures of 
other States enact appropriate legisla- 
tion recognizing the existence of such 
world-wide conspiracy and designed to 
prevent it from accomplishing its 
purposes in the United States; and 

Wuereas, the General Assembly of 
Maryland, at its regular session in the 
year 1947, passed a law proposing an 
amendment to Article XV of the Con- 
stitution of Maryland prohibiting any 
person who is a member of an organ- 
ization which advocates the overthrow 
of the government of the United 
States or of the State of Maryland, 
through force or violence, from any 
position of profit or trust in the gov- 
ernment of the State of Maryland or 


* 


Survey of Our Profession 


(Continued from page 775) 
formed to appraise our work step by 
step. When that group has been com- 
pleted, the names will be published 
and they will command respect. 
The purely objective method has 
one defect which in a complex field 
can be crippling. The reader can 
test this for himself by assuming that 
he has been asked to direct a survey 
of the medical profession. He would 
have no unconscious bias but, alas, 
he would be profoundly ignorant. 
How long would it take him to learn 
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in the government of any political 
subdivision of the State, and said pro- 
posed constitutional amendment will 
be submitted to the qualified voters 
of the State for adoption at the elec- 
tion to be held in November of this 
year; and 

Wuereas, the General Assembly of 
Maryland is desirous that the Gov- 
ernor appoint a Committee to study, 
investigate and report the need for 
other and further legislation for the 
protection of the democratic princi- 
ples and ideals of this State and for 
the exposure and expurgation of sub- 
versive and other illegal activities in 
the State of Maryland. 


Creation of Committee on Subversive 
Activities with Two-Fold Program 


On the basis of the foregoing recitals, 
the Maryland Legislature took action 
to create a representative Committee 
on Subversive Activities and directed 
it to prepare a “legislative program” 
for the furtherance of two stated 
objectives, as follows: 

RESOLVED, That the Governor be 
and he hereby is authorized and di- 
rected to appoint, on or before July 
1, 1948, a Committee to be known as 
the Committee on Subversive Activi- 
ties, said Committee to be composed 
of three members of the Senate, to be 
designated by the President of the 
Senate, three members of the House 
of Delegates, to be designated by the 
Speaker of the House of Delegates, 
and five residents and citizens of the 
State of Maryland, to be designated by 
the Governor, and that one of said 
nine members shall be designated by 
the Governor to serve as Chairman of 
said Committee; and be it further 

RESOLVED, That said Committee on 
Subversive Activities be and it hereby 


what the practice of those who make 
up the medical profession in all sorts 
of communities is really like, how 
hospitals are organized, the secret of 


medical education which has suc-” 


cessfully merged instruction with in- 
ternship, the problems of public 
health and sanitation, the evils of ov- 
er-specialization, and so on? Would 
not the reader feel that, even after 
years of examination, he would still 
be incompetent to pass fully in- 
formed judgment on such issues and 
that he would be wholly at a loss to 


is authorized and directed to make a 
study of the laws of the United States 
and other States and to do every- 
thing necessary and proper to formu- 
late and prepare a legislative program 
(1) to protect the democratic princi- 
ples and ideals of this State from 
those persons and groups who seek 
to destroy our freedom by force, vio- 
lence, threats, undermining, sabotage 
and other illegal means and to sub- 
ject this State and Nation to domina- 
tion by foreign powers and (2) to ex- 
pose and expurgate subversive and 
other illegal activities in the State, 
with particular reference to the mat- 
ters set forth in the whereas clauses 
giving rise to this resolution; said 
Committee is further directed to sub- 
mit such a legislative program in de- 
tail to the Governor and to the Gen- 
eral Assembly at its regular session 
in the year 1949, and the Attorney 
General of the State of Maryland and 
the Director of the Department of 
Legislative Reference be and they 
hereby are directed to assist said Com- 
mittee in the preparation of legisla- 
tion recommended by it; and be it 
further 

RESOLVED, That the Governor and 
the Board of Public Works be and 
they are hereby authorized and di- 
rected to make available to said Com- 
mittee on Subversive Activities from 
the General Emergency Fund appro- 
priation for the fiscal year 1949 a sum 
sufficient to pay necessary secretarial, 
stenographic, mailing, telephone, and 
related incidental expenses that may 
be incurred by the Committee in the 
performance of its functions and 
duties herein set forth. 


Other States: will find the Mary- 
land recitals and action helpful in 
considering what action may be 
appropriate in their State. 


offer specific recommendations for 
their solution? 


Many Problems of Our Profession 
Defy or Elude Superficial Probing 


In short, are there not many things 
in life, especially in professional life, 
which can be understood only by 
doing them? Can the reality of the 
confidential client-lawyer relation- 
ship be learned from a book or a 
cursory examination of a law office? 
Are not our profession’s gravest 
problems of a character that defies 
superficial probing but which can 
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be made to yield to the knowledge 
that comes after years of devoted pro- 
fessional service? 


the eminent sociologist, Elton 


Mayo, in his book, The Social Prob- 
lems of an Industrial Civilization, 
spe aks of the requirements a man 
must have for research in the field 
of medicine (pages 17-18): 


The first element ... is hard, per- 
sistent, intelligent, responsible, unre- 
mitting labor in the sick room, not in 
the library: the complete adaptation 
of the doctor to his task, an adaptation 
that is far from being merely intel- 
lectual. 

The second element . . . is accurate 
observation of things and events, se- 
lection, guided by judgment born of 
familiarity and experience, of the sali- 
ent and recurrent phenomena, and 
their classification and methodical ex- 
ploitation. 

The third element is the ju- 
dicious construction of a theory—not 
a philosophical theory, nor a grand 





















effort of the imagination, nor a quasi- 
religious dogma, but a modest pedes- 
trian affair ... a useful walking-stick 
to help on the way. . . 
All this may be summed up in a 
word: The physician must have, first, 
intimate, habitual, intuitive familiari- 
ty with things; secondly, systematic 
knowledge of things; and thirdly, an 
effective way of thinking about things. 
It is accurate to say that the per- 
sons who are writing the Survey re- 
ports have intimate, habitual, intui- 
tive familiarity with things in the 
field of the law. Many of these per- 
sons have shown, by previous accom- 
plishments, that their knowledge of 
things is systematic and that their 
capacity for independent, open- 
minded judgment from facts or evi- 
dence has been tested and estab- 
lished beyond peradventure. 

Whether or not our thinking 
proves to be effective will be judged 
after our work is done. 


Constitution for the Survey of the Legal Profession 


Ihe Council for the Survey of the 
Legal Profession, established by joint 
action of the American Bar Associa 
tion and the Carnegie Corporation of 
New York, is an autonomous body, 
self-perpetuating, consisting of fifteen 
members or such other number as 
may be determined from time to time 
by a majority of the then members of 
the Council holding office. 

The Council is created for the pur- 
pose of conducting a Survey of the 
Legal Profession in the United States 
of America to be recorded in perma- 
nent form and to be made available 
to the members of the legal profession 
and to the public, as and when from 
time to time, either in whole or in 
part, the results of the Survey shall be 
available for publication. 

The Council has the power and the 
responsibility to appoint a Director 
for the Survey who, when appointed 
and so long as he shall hold office, 
shall have academic freedom to direct 
and to report to the Council from 
time to time facts essential on which 
to found conclusions with regard to 
the legal profession and its various re- 
lationships to the public, social, and 
economic life of the United States of 
America. 

The Council shall have power to 
create an Executive Committee con- 
sisting of the officers of the Council 
and not more than two other members 
who shall have the power to act for 
the Council in any matters arising be- 
tween meetings. 

The Council shall have the power 


to create a Budget Committee of two 
or more of its members, a Committee 
on Publications of three or more per- 
sons, only a majority of which need be 
members of the Council, and from 
time to time special committees to act 
within the scope named in the resolu- 
tion of appointment and the members 
of such committees shall be elected by 
the Council or appointed by the chair- 
man when such authority shall be 
given by the resolution creating the 
committee. 

The Council has and shall have the 
power to receive from the Carnegie 
Corporation of New York and the 
American Bar Association funds with 
which to finance the Survey with full 
power over the expenditures of such 
funds and also with power to receive 
from other sources, if and when ap- 
proved by the Carnegie Corporation 
of New York, funds to supplement the 
original appropriations. 

The Constitution may be amended 
by majority vote of the members then 
in office at a stated meeting, or at a 
special meeting called for the pur- 
pose, on written notice fifteen days in 
advance of such special meeting. The 
text of the proposed amendment or 
amendments shall be given in advance 
to the members of the Council at least 
fifteen days in advance of either a 
stated meeting or a special meeting. 


By-Laws 
ARTICLE I 


Section 1.-The Council shall con- 
sist originally of fifteen members with 


he. 
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power from time to time, at any meet- 
ing of which five days’ notice in writ- 
ing shall have been given to all mem- 
bers of the Council, to increase the 
number of the members of the Coun- 
cil which shall be by at least a majori- 
ty of all of the then members. The 
President of the American Bar Asso- 
ciation holding office from time to 
time shall be an ex officio member of 
the Council. 

Section 2.—Vacancies occurring in 
the membership of the Council shall 
be filled by a majority vote of all of 
the then members of the Council at 
a meeting of which five days’ notice in 
writing shall have been given. 

ARTICLE II 

Section 1.—The officers of the Coun- 
cil shall consist of a chairman, a sec- 
retary, and a treasurer who shall be 
elected by a majority vote of the mem- 
bers of the Council. The chairman 
shall be a member of the Council; the 
secretary and the treasurer need not 
be members of the Council, and the 
treasurer may be the treasurer of the 
American Bar Association. 

Section 2.—a. The Director of the 
Survey shall be elected by the vote of 
a majority of the members of the 
Council and may be but need not be 
a member of the Council. 

b. The Director of the Survey shall 
have academic freedom to determine 
the scope of the various divisions of 
the Survey, the selection of the staff to 
conduct the work of the Survey and 
the order of conducting the same. The 
Director shall make report to the 
Council from time to time of the con- 
duct and progress of the Survey and, 
as and when the divisions of the Sur- 
vey shall in the judgment of the Di- 
rector be concluded to the point of 
forming a basis for publication, shall 
make report to the Council before ac- 
tual publication thereof shall be 
made. Matters concerning publica- 
tions may, by the Council, be referred 
to its Committee on Publications. 

The Council shall consider with the 
Director all matter with respect to the 
Survey intended for publication and, 
in the event that there may be disa- 
greement between the Director and a 
majority of the Council with regard to 
conclusions based upon recorded facts, 
the Council shall record its conclu- 
sions and they shall be published si- 
multaneously with the report of the 
Director. 

ArTicLe III 

Section 1.—The Council shall hold 
stated meetings on the first Friday of 
May and of October at a place and 
hour to be determined by the Chair- 
man sixty days in advance. 

Section 2.—In addition to the stated 
meetings the Council may meet from 
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time to time on call of the chairman 


and such meetings shall be called by 
the chairman on his own motion or at 
the request of the Director or three 
members of the Council. 

The Council shall meet specially at 
such time and place as shall be desig- 
nated by the chairman in the call of 
the meeting. 


ARTICLE IV 


The Director, with the advice and 
approval of the chairman of the Coun- 
cil, shall submit from time to time to 
the Council a budget for the ex- 
penses of the Survey and, upon the 


Infrared in Court 


(Continued from page 779) 
get writing standards for compari- 
sons, in private investigations, etc. 


Infrared in Criminology 

and Criminal Cases 

Many of the fact situations which 
arise in criminal investigations and 
trials exist because evidence is la- 
tent or unrecognized until it is re- 
vealed and brought out by some 
scientific method. Latent forms of 
evidence such as that of erasures and 
fingerprints, and _ hard-to-see_ evi- 
dence such as the presence of semi- 
nal stains or bloodstains on dark 
cloth, might go unproved, even un- 
noticed, except for modern methods 
of examination. Infrared photog- 
raphy is one of the newest and most 
effective instruments of criminologi- 
cal research and investigation—for 
finding and proving the truth. 

It is practicable to take photo- 
graphs by infrared in total darkness 
while the subject is unaware that 
he is being photographed. This 
expedient is employed to observe 
criminals and suspects at work; also, 
in private investigations. Where 
space and finances permit, it is feas- 
ible to set up several concealed flood- 
lights screened with opaque infrared 
filters; these shut out all visible 
light. A hidden operator can take 
of photographs or 


any number 
movies. 
Some kinds of mist can be effec- 
tively penetrated by infrared rays. 
With infrared photography surveys 
can be made from the air under 
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approval of the budget by a majority 
of the Council, disbursements for ex- 
penses shall be made by the treasurer 
on the written approval of the Direc- 
tor. Budgetary and financial matters 
may, by the Council, be referred to its 
Budget Committee and, in that event, 
upon the approval of the Budget Com- 
mittee disbursements for expenses 
shall be made by the treasurer on the 
written approval of the Director. 
Commitments for services to be ren- 
dered by individual members of the 
staff for the Survey may be made by 
the Director with the approval of the 
chairman of the Council whether or 


hazy atmospheric conditions; these 
show the terrain and objects with 
great clarity. The underlying prin- 
ciple of infrared here is the one in 
which haze is eliminated (photo- 
graphically) and sharp definition 
and contrast are secured on distant 
objects. The scene of an accident 
or a crime, can be photographed un- 
der adverse hazy or misty conditions. 
Infrared rays do not penetrate 
smoke or clouds. 

Infrared can be utilized to show 
differences in materials. I have in- 
dicated the way in which dyes and 
pigments which appear identical to 
the unaided eye photograph differ- 
ently under infrared. Textiles and 
objects of the same visual color can 
in the same way be sharply differen- 
tiated. This utility is of great im- 
portance where cloth fragments, 
threads, or dyed hairs, are found at 
the scene of a crime. 

Infrared will bring out a powder 
residue, a smoke halo, or a contact 
ring as to bullet holes in cloth. 
Bloodstains on dark cloth can be 
brought out. Tatooing which has 
been rendered invisible by diather- 
my or ultraviolet treatment can be 
revealed. The counterfeit character 
of money can be detected. 


Detection and Exposure of 
Misrepresentation as to Infrared 

C. A. Mitchell says in The Expert 
Witness that “Everyone is familiar 
with the ancient jibe that witnesses 
can be classified into three groups— 
liars, damned liars and expert wit- 


not included in the budget when, in 
the judgment of the Director, such 
employment is required to meet the 
necessities of the work of the Survey. 
ARTICLE V 

The By-Laws may be amended by 
majority vote of the members then in 
office at a stated meeting, or at a spe- 
cial meeting called for the purpose, on 
written notice fifteen days in advance 
of such special meeting. The text of 
the proposed amendment or amend- 
ments shall be given to the members 
of the Council at least fifteen days in 
advance of either a stated meeting or 
a special meeting. 


nesses”. This comment is not so 
much a reflection on the skilled, con- 
scientious expert witness as on the 
presumptuous, mentally dishonest 
individual who may pose as an ex- 
pert witness. A familiar proverb is 
that “In the kingdom of the blind 
the one-eyed man is king”. This 
maxim is exemplified in the court- 
room when a pretentious or lying 
witness prostitutes science to create 
deliberately an erroneous impression 
to serve his employer. Some wit- 
nesses who take the stand to testify 
about infrared or ultraviolet radia- 
tion do so on a premise that the lay 
jurors, and even the lawyers and the 
judge, know little or nothing about 
these technical subjects. Unfor- 
tunately that lack of knowledge is 
generally the case; charlatan and 
mistaken witnesses may succeed in 
misleading the Court or the jury. 
The lawyer should be fully informed 
on these subjects, where such testi- 
mony is given, so that he can detect 
and expose misrepresentation and 
perjury. Infrared is a great revealer 
of truth and demonstrator of false- 
hood, but it can be and is some- 
times used in perversion of truth. 
Infrared photographs can in some 
instances be “faked”. A characteris- 
tic of some infrared photographs 
is a transparent, indistinct quality. 
This appearance makes it possible, 
by retouching on a copy print or 





3. ‘‘Every question of law arises out of a fact 
situation, and if there be no state of facts there 
can be no question of law." 
(1926) 14 F. (2d) 989. 


U. S. v. Rodenbough, 
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negative, to simulate an_ erased 
paper surface, to fill in an alleged 
restored signature, or to insert a 
vague but readable content. 

Che informed and vigilant lawyer 
will find that such a fraud can be 
easily detected by asking to see the 
original negative and examining it 
closely. Infrared film is marked 
with a special code notch. The most 
commonly used infrared film is made 
by Eastman Kodak and is marked 
with a single notched square in one 
corner. A “faked” or retouched 
negative would show either retouch- 
ing marks, the code notch of another 
type film, or both. 

Infrared film in conjunction with 
an infrared filter can also be used 
in simulating a moonlight scene 
which was actually taken during the 
daytime, or to take a picture in mid- 
summer in which the trees seem to 
be covered with snow. 


Questions Which May Be Useful 

as to Infrared Photographs 

\ll in all the most effective way 
o judge the qualifications, knowl- 
edge and integrity of an expert who 
testifies on infrared, is by a thorough 
cross-examination on infrared rays 
and photography*. Questions such 
as these given below have been 
found appropriate for testing the 
dependability and scope of the wit- 
nesses’ knowledge as to the photog- 
raphy and his competence to read 


William M. Maltbie of Connecticut 


(Continued from page 787) 
problems before it by the methods 
which time and the stability of law 
and rights in the Anglo-Saxon world 
have proven to be essentially correct. 
To make this manifest is perhaps the 
greatest purpose of judicial decision. 


“Length Alone’’ Does Not 
Condemn an Opinion 
As to the length of opinions, on 
which there was at that time con- 
siderable discussion, among judges 
and lawyers, the Chief Justice sen- 
sibly wrote: 

Length alone is not enough to con- 


demn an opinion. The considerations 
which determine its proper length 


and interpret the photographs. I 
have made no inclusion of questions 
designed to entrap or confuse a wit- 
ness or destroy the weight of his 
work if it has been honorably and 
competently done. 

1. Will you explain to the Court 
and jury as simply and clearly as you 
can just what is infrared? 

2. How are infrared observations 
made? 

3. What is an angstrom unit? A 
micron? 

4. Is infrared a long wave or a 
short wave? At what part of the 
spectrum does it occur? 


A millimicron? 


~ 


5. Will you explain to the Court 
and jury the principle of the reflec- 
tion and the transmission of infrared 
rays? 

6. Can you tell, specifically, what 
wave lengths of the infrared are 
used in the photography of ques- 
tioned documents? 

7. What kind of film is used in 
making infrared photographs? What 
did you use? 

8. How does infrared film differ 
from panchromatic film? 

9. What kind of picture would 
you get with infrared film and no 
filter? 

10. Is 
infrared? 

11. What kind of filters are used 
in infrared photography? What did 
you use? 

12. What is the focal length of 


your lens corrected for 


are largely inherent in what has been 
said. A decision should make it clear 
to those interested in a particular case 
that it has been understood, and the 
principal issues presented have been 
considered; an opinion should state a 
sufficient framework of fact so that 
the application of the principles of 
law is reasonably clear, else in the 
future it will not be understood; a de- 
cision involving a change in a pre- 
viously announced principle of law, 
or a novel application of it, or the 
adoption of a new principle should 
show that the Court has reached its 
decision aiter a thorough considera- 
tion of the question in the spirit of 
the common law. 

The proper length of an opinion 


Infrared in Court 


your lens? 

13. How do you obtain sharp 
definition when working with infra- 
red? 

14. How much correction did 
you allow for infrared with your 
lens? 

15. What light source did you 
use in making infrared photographs? 

16. What kind of developer is 
used in processing infrared film? 
What did you use? 

17. Why did you use infrared in 
the photographing of these exhibits? 
At whose instructions? 

18. Will you please let me see 
your negatives? Are these the origi- 
nal negatives? Have they been con- 
tinuously in your possession? Do 
you know whether they have been 
retouched? 

19. With whom have you talked 
as to what the photographs show? 
Have you talked about these photo- 
graphs with anyone who is experi- 
enced in infrared photographs and 
interpreting them? 

20. Have you taken and pro- 
duced infrared 
testified as an expert about them, in 
When? 


»hotographs, and 
stay 


any other case in a Court? 
Where? 


4. A provision of the Pennsylvania Code is to 
the effect that ‘it shall, furthermore, be compe- 
tent for counsel to require of an expert a state- 
ment of the principles on which he has based his 
work, the details of his work, and his opinion 
that the results are important to the point at 
issue, or the reasoning, analysis and investigation 
by which he has arrived at his opinion."’ 


depends, then, upon the purpose to be 
served. Of course it should not be 
overburdened with detail, especially as 
regards statements of fact, nor should 
it wander into irrelevant issues; pro- 
lixity should of course be avoided. 
But an opinion which is as long as is 
necessary fairly to accomplish its 
legitimate purpose is not open to 
criticism as being too lengthy. 


Judge Should Examine Authorities 
To Find the Applicable Law 


Regarding resort to authorities in 
the preparation of an opinion he 


said: 
Independent research is usually the 
necessary basis of thorough work. The 
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approach to the writing of an opin- 
ion should be that of the scholar in 
any field; a careful analysis of the 
problem, a searching out of all rele- 
vant source material, and a conclusion 
based upon a due weighing of the 

elements involved, in the light of a 

background of knowledge of the gen- 

eral subject and an appreciation of the 
underlying philosophy of the common 
law. 

No matter how learned a judge may 
consider himself to be, it is not safe 
for him to assume that he knows the 
law, except as regards applications 
grown familiar by frequency of oc- 
currence; still less can he assume out 
of his own sense of fairness and jus- 
tice, to attempt to state what the law 
is; only as he checks his statements 
by a careful examination of the au- 
thorities can he have any certainty 
that he is making a sound contribu- 
tion to the development of the law. 

A survey of the multitude of opin- 
ions which he has written, contained 
in thirty-three volumes of the Con- 
necticut Reports, confirms how con- 
sistently he has adhered to the prin- 
ciples and methods indicated in the 
above excerpts. The length of his 
opinions has been appropriate and 
limited to the requirements of the 
subject matter involved, He has for 
a long time written the great ma- 
jority of the opinions in cases involv- 
ing construction of wills and allied 
questions, as well as in many others 
whose importance necessitates pro- 
nouncements of considerable length. 
They have been no longer than the 
issues warranted and required; many, 
though adequate to the case, have 
been conspicuously brief. As to re- 
search, the citations as well as discus- 
sions often show an investigation of 
the authorities far beyond those cited 
in briefs and covering the entire 
field, and in construction and appli- 
cation of a statute, its legislative 
history is frequently examined and 
utilized, in determining what the 
wording of the law means. The Chief 
Justice’s thoroughness of independ 
ent research has not been confined 
to his own opinions; it extends to his 
study of and suggestions regarding 
the opinions of others, in addition 
to his painstaking reading of each 


record and brief. 
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Typical Opinions by the Chief Justice 
on Questions of Law 

In a case involving the question 
whether there is a right of recovery 
against an insurer when there had 
been a delay in issuing a policy ap- 
plied for previously and the appli- 
cant had died before the policy was 
delivered, the opinion (Swentusky v. 
Prudential Ins. Co., 116 Conn. 526, 
530) expresses a philosophy of law 
rather than of flexible policy—which 
permeates the Chief Justice’s pro- 
nouncements in kindred situations: 

That so many Courts [in other juris- 
dictions] have found liability to ex- 
ist evidences a general feeling that to 
hold otherwise would be to deny a 
claim intrinsically just, and empha- 
sizes the need to test that claim by a 
sedulous consideration of the legal 
principles which might be involved. 
In doing this, however, we cannot be 
unmindful of our limitations in de- 
claring the unwritten law of this State. 
That law can never be static, but it 
must be everlastingly developing to 
meet the changing needs of a chang- 
ing civilization. 

But if our system of law is to have 
stability and a measurable degree of 
certainty its development must be an 
orderly process, an accretion of a body 
of principles which are the outgrowth 
of past precedents, reasoned out in 
pursuance of that method of thinking 
which is the essence of the common 
law. Merely because it seems to us un- 
just that a plaintiff . . . should not 
recover or that “social desirability” 
dictates that she should, affords no 
sufficient basis upon which we find 
liability. Unless the application and 
reasonable development of accepted 
principles of law justify that recovery, 
the remedy, if any, rests with the Leg- 
islature and not with the Courts. 

In State v. Faro, 118 Conn, 267, 
273, concerning a contention for the 
application of technical rules of stat- 
utory construction calculated to pro- 
duce a result inconsistent with what 
he regarded as the legislative intent, 
Chief Justice Maltbie wrote: 

The principle that a penal statute 
should receive a strict construction 
and that no act should be held within 
it which does not fall within its spirit 
and the fair import of its language 
cannot be questioned. This rule had 
its origin in England at a time when 
English law was exceedingly harsh in 
its penalties and sweeping in its con- 
demnations. There is not now the 
same necessity for adherence to tech- 








nical niceties or artificial distinctions 

in aid of persons accused of crime as 

there was then... 

The purpose of the rule of strict 
construction is not to enable a person 
to avoid the clear import of a law 
through some mere technicality, but 
to enable the people of the State to 
know clearly and precisely what acts 
the legislature has forbidden under a 
penalty, that they may govern their 
conduct accordingly, and to make sure 
that no act which the legislature did 
not intend to include will be held by 
the Courts within the penalty of the 
law. 

When not precluded by the limi- 
tations imposed by the “established 
principles” above referred to, the 
Chief Justice has consistently striven 
for conclusions consonant with prac- 
tical justice and common sense. A 
few examples of this policy must suf- 
fice here. In Davis v. Davis, 119 Conn. 
194, an action seeking annulment of 
a marriage, entered into by two mi- 
nors on a “dare”, the Chief Justice 
wrote (page 203): 

We would be reluctant to seem to 
countenance conduct which treats 
so lightly one of the most fundamen- 
tal of human relationships, both as re- 
gards the individuals immediately con- 
cerned and the interests of society. 
But when it clearly appears that two 
young people, by their foolish and 
unconsidered conduct, have gotten 
themselves in such a situation as arises 
out of the performance of a marriage 
ceremony between them without the 
intent on the part of either to enter 
into the marriage relationship, and 
cohabitation has not followed, we 
have no doubt that it is in the public 
interest to declare them to be unmar- 
ried rather than to leave them under 
the shadow of a relationship which is 
but an empty form. 

In Shannon v. Eno, 120 Conn. 77, 
88, a bequest for the founding and 
supporting of a “catery” for the care 
of homeless animals, but which was 
insufficient for such a purpose, the 
fund, by the doctrine of approxima- 
tion, was entrusted to the Connecti- 
cut Humane Society for the care of 
such animals as the testatrix had in 
mind, In Fogarty v. Fidelity & Casu- 
alty Co., 120 Conn. 296, which in- 
volved a question of liability under 
a policy covering the loss of a truck 
on account of damage by collision 
or upset but excluding damage by 


fire, it is said (page 303): 
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In a case not unlike the one before 
us, where the loss is due to two inde- 
pendent causes, fire and collision, one 
who takes out policies covering losses 
due to both causes may well rest in 
the assurance that he is fully protected 
against both; yet should he suffer dam- 
age by reason of two causes operating 
independently, the rule that he could 
recover under each policy only such 
damages as he can show in reasonable 
probability to have resulted from the 
particular peril insured against in that 
policy might very likely prevent any 
recovery at all. Such a result is not to 
be reached if it could be avoided with 
justice to all parties concerned. 

(he opinion in Anderson v. Ya- 
vorski, 120 Conn. 390, after recog- 
nizing that the majority of Courts 
had adopted the rule that, where a 
contract is made to convey real es- 
tate upon which a building stands, 
the burden of loss by burning of the 
building without fault of either par- 
ty falls upon the vendee, and discuss- 
ing some of the reasons advanced in 
support of that rule, continued (page 
396): 

Nor are we impressed with the prac- 
tical reasons sometimes advanced .. . 
that as the vendee would have the 
benefit, upon the performance of the 
contract, of any access of value ac- 
cruing subsequent to its making, it is 
only just that he should bear any risk 
of loss due to the destruction of the 
building during this time. Whether 
one could fairly be set off against the 
other involves considerations which 
cannot be definitely ascertained and 
our conviction is that to do so does 
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(Continued from page 790) 


Port of Mobile, 127 U.S. 640, 647. 
rhere it was said (page 647) : 
The State Court relies upon the case 
of Osborne v. Mobile, 16 Wall. 479, 
which brought up for consideration an 
ordinance of the city, requiring every 
express company, or railroad com- 
pany, doing business in that city, and 
having a business extending beyond 
the limits of the State, to pay an an- 
nual license of $500; if the business 
was confined within the limits of the 
State, the license fee was only $100; if 
confined within the city, it was $50; 
subject in each case to a penalty for 
neglect or refusal to pay the charge. 
The Court held that the charge was 
not unconstitutional. This was De- 


William M. 






not produce a just result. 
In Hauser v. Fairfield, 126 Conn. 
240, after counsel in argument had 
pointed out a lack of evidence on an 
important point, the trial Court in- 
terrupted and permitted a witness 
to be recalled and testify concerning 
it. Upon appeal Chief Justice Malt- 
bie held that: 

In any ordinary situation if a trial 
Court feels that, by inadvertence or 
mistake, there has been a failure to 
introduce available evidence upon a 
material issue in the case, of such a 
nature that in its absence there is seri- 
ous danger of a miscarriage of justice, 
it may properly permit the evidence 
to be introduced at any time before 
the case has been decided. 

In Cote v. Palmer, 127 Conn. 321; 
the plaintiff’s intestate was struck by 
a train while running to prevent her 
young child from getting upon the 
tracks. 
“rescue” doctrine the opinion (page 
327), after noting that among the cir- 


In discussing the so-called 


cumstances relevant to the applica- 
tion of the doctrine ‘‘are undoubted- 
ly the seriousness and imminence of 
danger, both to the person threat- 
ened and the rescuer, and the likeli- 
hood or unlikelihood that harm to 
the former can be averted”, the opin- 
ion states: 

Beyond that, an outstanding factor 
is the instinctive reaction of human 
nature to the need of one in danger, 
and where he stands in a close rela- 
tionship of blood and affection to the 


cember Term, 1872. In view of the 
course of the decisions which have 
been made since that time, it is very 
certain that such an ordinance would 
now be regarded as repugnant to the 
power conferred upon Congress to 
regulate commerce among the several 
States. 
As this opinion was delivered on 
May 14, 1888, 


change of opinion in the course of 


there was thus a 


the intervening sixteen years. 
The Income Tax cases are always 
minds of 


fresh in the everyone. 


Though the Supreme Court had 
taken a position regarding these 
forms of taxation which, under the 


were to be 


Constitution, 


federal 





Maltbie of Connecticut 





rescuer, as in a case like this, a young 
child to her mother, the reactions nat- 
urally incident in such a case. The law 
cannot leave out of account the ordi- 
nary attributes of human nature; it 
does not require the same conduct of 
a child as it does of an adult; and it 
condones conduct in the face of a sud- 
den emergency which it would other- 
wise condemn. So it does not require 
ot a mother who sees her child in im- 
minent danger of death or serious 
bodily injury the same conduct as it 
would demand in the absence of such 
a situation. 

Only those who have had long and 
intimate association with Chief Jus- 
tice Maltbie and opportunity to 
know at first hazid his work can real- 
ize fully the prodigious labors which 
he puts forth in his official and pub- 
lic activities and accomplishments. 
Indomitable energy and zeal, com- 
bined with mental stamina, enable 
the toil which fills his days and much 
of many nights. His intellectual fac- 
ulties and processes are keen, quick 
and often brilliant; his capacity for 
thorough and clear analysis is excep- 
tional, as it is for whatever research 
a problem may make advisable. A 
rare combination of these qualifica- 
tions has produced the notable 
achievements of his judicial service 
that have contributed so largely to 
the State’s case and statute law and 
to its high standards of judicial ad- 
ministration. Here is truly “a law- 
yer’s judge”’. 


classed as in the nature of direct 
taxes and so as subject to the limita- 
tions expressed in the Constitution, 
yet at a later day when the question 
arose again in respect of a law aim- 
ing at the taxing of incomes, the 
earlier views were abandoned. The 
prior cases had been decided on the 
theory expressed in Springer v. 
United States, 102 U.S. 586, 602, 
1881. 
held that direct 


decided in These decisions 
taxes within the 
meaning of the Constitution meant 
“only capitation taxes, as expressed 
in that instrument, and taxes on real 
estate”. Income taxes did not, in 


that and earlier cases (see Scholey 
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v. Rew, 23 Wall. 331, which in- 
volved a succession tax imposed by 
Congress) , appear to the Court to in 
any manner constitute direct taxes. 
Nor were the opinions in the earlier 
cases so lacking in unanimity as to 
occasion any re-examinations of the 
point decided; the earlier decisions 
were without dissent. 

But the earlier view was greatly 
changed in Pollock v. Farmers Loan 
and Trust Co., 157 U.S. 429, decided 
some fourteen years later in 1895; 
and it was more completely depart- 
ed from by the later decision in that 
case on rehearing (158 U.S. 601). 
The changes of view which took 
place among the judges, on the orig- 
inal presentation and later on re- 
hearing, gave rise to a great deal of 
caustic criticism at the time, and 
the changes suggest the fact, already 
emphasized, that when questions of 
governmental principles and admin- 
istration are drawn into controversy 
in the Court, the opinions of the 
judges are good and applicable only 
for the time being and will not con- 
tinue binding when mutations of 
conditions or of men entail differ- 
ent views. 

When the question as to the right 
of the States or their commissions 
to regulate fares and rates of rail- 
roads the Supreme 
Court for determination, the Court 
sustained the right and held that 
the matter of reasonableness was a 
question for the legislative body and 
not for the Courts. (Munn v. 
Illinois, 94, U.S. 113; dissenting 
opinion in Railway Co. v. Minne- 
sota, 134 U.S. 461.) Later the same 


came before 


Court abandoned this view, and has 
since annulled the action of certain 
States or their commissions relating 
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to fares, on the ground that they 
were unreasonable and substantially 
deprived the contesting carriers of 
their property without due process 
of law and in violation of the Four- 
teenth Amendment (Railway Co. 
v. Minnesota, 134 U.S. 418; Regan 
v. Farmers Loan and Trust Co., 154 
U.S. 362; Smyth v. Ames, 169 U.S. 
466; Railroad Co. v. Smith, 173 
U.S. 684). 


Far More Drastic Invasions 
by Today's Courts 


Let us now skip fifty years and take 
a look at the Court of today. None 
of the cases we have referred to di- 
rectly affected the habits, health or 
public morals of the people or their 
manner of holding elections. ‘The 
man in the street felt that the right 
to decide such matters as these was 
vested in his local and State govern- 
ments. I am sure that the lawyers 
of the have been 
unanimous in the opinion that the 
Court’s jurisdiction did not extend, 
the Constitution, to cover 
these subjects. And they would have 
found ample justification for this 
opinion in the language of Chief 
Justice Fuller in U.S. v. E. C. Knight 
Co., 171 U.S. 604: 

It cannot be denied that the power 
of a State to protect the lives, health, 
and property of its citizens, and to pre- 
serve good order and the public mor- 
als, “the power to govern mien and 
things within the limits of its domin- 
ion”, is a power originally and always 
belonging to the States, not surrend- 
ered by them to the general govern- 
ment, nor directly restrained by the 
Constitution of the United States, and 
essentially exclusive. 

If the distinguished jurist who 
wrote those words were living today 
and not a member of the Court, he 
would join the bench, the Bar, and 
the laymen of our land in reading 
the recent decisions of the Court as 
announcing rules and regulations 
under which we must operate our 
elections, our schools, our economy 
and social habits, and as deciding 
questions affecting all those things, 
as to which Justice Fuller and his 
associates said that the Court had no 
jurisdiction. 


nation would 


under 





Instances in Contrariety in Rulings 
as to Religious Instruction 

One day a majority in the present 
Court announces that the proceeds 
of taxes for public education can be 
spent to transport children to paro- 
chial schools, and the next day they 
tell us, at the instance of an atheist, 
that students cannot be permitted 
to spend any of their time, even with 
their parents’ written request, in the 
worship of God or in religious in- 
struction so long as they are in a 
tax-supported building where they 
attend a public school (Illinois ex 
rel. McCollum v. Board of Educa- 
tion, 68 S. Ct. 461). Since I am on 
the board of one of my State’s edu- 
cational institutions, I do not pursue 
the discussion of the further rules 
and regulations which this tribunal 
has indicated it may ordain and 
direct the people to follow in the 
operation of their tax-supported in- 
stitutions of learning. I might cause 
embarrassment to that institution or 
find myself in contempt. 

But I must add this: It is obvious 
that the Court will soon cause 
at least thirteen sovereign States, 
against the will of an overwhelming 
majority of their citizens, to change 
completely their own laws with ref- 
erence to conducting their elections, 
and to abandon the system of oper- 
ating their schools which they have 
followed since the birth of our na- 
tion. 


Governmental Power To Prohibit 
Crime-Breeding Publications 


Again recently, in Winters v. New 
York, 68 S. Ct. 665, the Court 
collective soul and 
leaned over backwards, six to three, 
to hold that the legislature, Courts 
and people of the State of New York 
have no right to say that a lurid 
little magazine called Headquarters 
Detective—True Cases from the Po- 
lice Blotter could not publish and 
distribute to our children massed 
stories of crime and violence, be- 
cause such a prohibition would deny 
the constitutional freedom of the 
press. Thus a New York law which 
had been in force since 1884, one 


searched its 
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which the people of that State had 
enacted to protect their citizens 
against the publication of what they 
considered to be crime-breeding or 
obscene pictures and articles, was 
declared void; and the power of the 
Congress to pass such a law was like- 
wise by implication denied. The 
Court assumed the right to say what 
the citizens of New York and other 
States, old and young, should see 
and read. In the dissenting opinion 
we read: 

By today’s decision the Court strikes 
down an enactment that has been a 
part of the laws of New York for more 
than sixty years, and New York is but 
one of twenty States having such legis- 
lation. .. . J And it deserves to be re- 
peated that the Court is not denying 
power to the States in order to leave 
it to the nation. It is denying power 
to both. By this decision Congress is 
denied power, as part of its effort to 
grapple with the problems of juvenile 
delinquency in Washington, to pro- 
hibit what twenty States have seen fit 
to outlaw. Moreover, a decision like this 
has a destructive momentum much be- 
yond the statutes of New York and of 
the other States immediately involved. 


Amazing Assumption of Jurisdiction 
over Groceries and Drugs 
J. J. Sullivan operates a corner drug 
store in the town of Columbus, 
Georgia. From a jobber in Atlanta 
he bought some pills that nine 
months before had been shipped in 
interstate commerce from Chicago 
to Atlanta. The record in United 
States v. Sullivan, decided on Janu- 
ary 19 of this year. (68 S. Ct. 311), 
does not disclose how long Sullivan 
kept the pills on his shelf before he 
sold them. The bottle which con- 
tained the pills that caused Sullivan 
to be brought before the Supreme 
Court of the United States had a 
label on it which gave the name of 
the pills as sulfathiazole and de- 
scribed their ingredients and how 
they should be taken. When Sulli- 
van’s customers asked to purchase 
these pills, he would take from the 
large bottle the number of pills de- 
sired, place them in a small box, 
and write on the box “sulfathiazole”. 
His action in so doing was held to 
offend against what is known as the 
Federal Food, Drug and Cosmetic 
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Act which, the Court held, required 
him to write everything on the little 
box, used for the convenience of 
himself and customers, that had 
been written on the original con- 
tainer. The Court said that it made 
no difference that the druggist in 
Atlanta had held the pills on his 
shelf for nine months and then 
moved them to Sullivan by interstate 
shipment; the fact that they had 
been at any time shipped in inter- 
state commerce gave the Court juris- 
diction. 

This was another one of those 
divided opinions in which Justice 
Frankfurter wrote a very caustic- 
dissent, joined in by Justices Reed 
and Jackson. They contended that 
if the druggist had to write on the 
container he used in retail every- 
thing that was on the original con- 
tainer of all drugs he sold, this same 
rule would apply with equal force 
against the country grocerman, since 
the Act applies to food and cos- 
metics as well as to drugs. They as- 
serted that under the majority opin- 
ion the country grocerman, when he 
sold a nickel’s worth of stick candy, 
would have to write on the paper 
sack all that was contained in regard 
to this candy on the original con- 
tainer from which he took it, and 
that with like force ‘t would apply 
to all foods in his store. But Jus- 
tice Black, who wrote the majority 
opinion, and those members who 
agreed with him, would not relent; 
and so our Court takes over the 
conduct of the affairs of all retail 
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sales of drugs, foods and cosmetics, 
if at any time in their existence 
those articles of trade ever traveled 
in interstate commerce. 


The Court’s Taking Away of the 
States’ Title to Their Real Property 


The Court has assumed the same 
attitude toward the people’s prop- 
erty as it has toward their social, 
moral and economic conduct. In 
the recent case of United States v. 
California, 67 S. Ct. 1658, frequently 
referred to as the Tidelands deci- 
sion, the Court took from a sover- 
eign State lands over which the State 
had always exercised dominion and 
to which its title had never been 
Certainly the title to 
such lands rested in the thirteen 


questioned. 


colonies when the Union’ was 
formed; neither by the Constitution 
nor any other instrument had title 
to them passed to the federal govern- 
The majority of the Court 
held that the government was en- 
titled to the lands simply because 
it claimed to need them. Justice 


Black said for the majority: 


ment. 


The crucial question on the merits 
is not merely who owns the bare legal 
title to the lands under the marginal 
sea. The United States here asserts 
rights in two capacities transcending 
those of a mere property owner. 

In other words, all the govern- 
ment has to do is to assert that it 
needs property of a State for the de- 
fense and tranquillity of the Union, 
and the Court will divest title out 
of the State and vest it in the nation. 
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Marked Copy 
Service Now 
Available 


Members who wish to bring par- 
ticular articles in the JOURNAL to 
the attention of non-members can 
marked 
copies of the JouRNAL sent from 


now arrange to have 
Chicago. 

We are glad to make this service 
available, because the effectiveness 
of the JourNaAL’s work for the 
profession and the public depends 
considerably on many of its arti- 
cles, editorials, etc., being read by 
non-members. 

If you send in the names and 
addresses and indicate as to each 
the article you wish us to mark for 
you, we shall be glad to send 
copies of the current issues, at 
$1.00 per copy to cover the special 
handling. If you wish copies sent 
to you for marking and mailing 
by you, they will be supplied at 
50 cents per copy. 











Conferring the Power 

on Agencies To Rule 

Ihe last case we use to emphasize 
our point is SEC v. Chenery Corpo 
vation, et al., 332 U.S. 194, decided 
in June of last year. We refer to 
this case principally for the purpose 
of illustrating how far the Court 





. ~ . 5 
ELGIN GROSECLOSE 
ECONOMIC COUNSEL 
WARNER BLDG WASHINGTON 4, D. C 
SINCE 1944: THE ANALYSIS, ASSEMBLY, AND 
DOCUMENTATION OF ECONOMIC EVIDENCE AND 
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PURPOSES OF TAX DETERMINATIONS AND VALUA- 
TIONS, OFFICIAL HEARINGS, AND LITIGATION; 
FINANCIAL APPRAISALS AND VALUATIONS; ECO- 

NOMIC COUNSEI 


has gone in regulating the conduct 
and affairs of the people, and also 
to point out how far it has gone in 
extending that authority to govern- 
The case itself is 
What it 
amounts to is that some officers and 
directors of the corporation bought 
on the open market some preferred 
stock of the company while a re- 


mental agencies. 


of small importance. 


organization plan was pending with 
the SEC. No law, judicial prece- 
dent, regulation or rule of the SEC 
prohibited the transaction. Never- 
ordered 
those who purchased this stock to 
sell it, but issued no similar orders 


theless, the Commission 


to others to do likewise, even though 
they made purchases at the same 
time; but the officers and directors 
had to obey the SEC, which holds 
a life-or-death power over such cor- 
porations. 


directors went into the 
relief, but found that 


although they were within the law, 


These 
Courts for 


had violated no law, had done noth- 
ing which at the time was illegal or 
an abuse of a well-established stand- 
ard of conduct, they nevertheless 
lost their case. Justice Jackson was 
joined by Justice Frankfurter in a 
vigorous dissent 


from which we 


quote: 


The Court’s reasoning adds up to 
this: ““The Commission must be sus- 
tained because of its accumulated ex- 
perience in solving a problem with 
which it had never before been con- 
fronted.” 


If it is of no consequence that no 
rule of law be existent to support an 
administrative order, and the Court of 
Appeals is obliged to defer to admin- 
istrative experience and to sustain a 
Commission’s power merely because it 
has been asserted and exercised, of 
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what use is it to print a record or briefs 
in the case, or to hear argument? .. . 

It might further be asked, why, if 
any agency of administration can do 
as it pleases, without regard to law, 
penalizing one group of citizens in the 
private interest of another—why, if 
this is possible, does Congress pass 
laws at all? Why not leave everything 
to the administrative experience of 
those who have had no experience? 

The truth is that in this decision the 
Court approves the Commission’s as 
sertion of power to govern the matter 
without law, power to force surrender 
of stock so purchased whenever it will, 
and power also to overlook such ac- 
quisitions if it so chooses. The reasons 
which will lead it to take one course as 
against the other remain locked in its 
own breast, and it has not and appar- 
ently does not intend to commit them 
to any rule or regulation. 

This administrative authoritarian- 
ism, this power to decide without law, 
is what the Court seems to approve in 
so many words: “The absence of a 
general rule or regulation governing 
management trading during reorgan- 
ization did not affect the commission’s 
duties ...”” This seems to me to under- 
value and to belittle the place of the 
law, even in the system of adminis- 
trative justice. It calls to mind Justice 
Cardozo’s statement that “law as a 
guide to conduct is reduced to the 
level of mere futility if it is unknown 
and unknowable”. 

I give up. Now I realize fully what 
Mark Twain meant when he said, “the 
more you explain it, the more I don’t 
understand it”. 


Shall the Country and Our Lives 
Be Controlled by Nine Men 

How can it be, in a land where for 
more than a century and a half we 
have boasted that we are ruled by 
law and not by men, we find our- 
selves unable to know what the law 
is and, confused and _ bewildered, 
have to acknowledge that this nation 
is controlled by the whims and ca- 
price of nine men. 

Happily we tell ourselves, and 
proudly we proclaim to the world, 
that we live in a democracy—even 
fight wars to preserve what we call 
our democratic form of government 
—yet we have a tribunal of men who 
by decree, as freely and effectively 
control our lives and conduct as any 


people were ever governed from a 
throne. 
How long will the Bar of Amer- 
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ica sit in feigned ignorance of this 
representative 
form of government without raising 
its voice in protest? Does the pro- 
fession which claims to have fur- 
nished the authors and champions 
of our form of government feel no 


usurpation of our 


twinge of conscience as it treats with 
indifference this colossal paradox of 
a nation thinking it is ruled by laws 
made by the direct representatives of 
its people, when in truth its social, 
economis, political and religious life 
is controlled by the edicts of the 
most unrepresentative tribunal con- 
ceivable? 

The State of Arkansas with its 
two million people, together with 
twenty-one other States, has never 
had a representative on the Court. 
Oklahoma and Arkansas, 
with a combined population as large 
as that of New York, have never had 
a member, while that State alone 
Only six States 


Texas, 


has had thirteen. 
west of the Mississippi have been 
represented on the Court—in fact, 
more than one-half of all of its 
members have come from six States.! 
The Court Should Renounce Its 
Power To Ruie by Fiat 

Are we as unreasonable as we appear 
unorthodox when we assert that the 
Court should renounce its assumed 
prerogative to rule by fiat, because 
it is not a representative body, and, 
therefore, unfitted to interpret public 
opinion and determine and legislate 
We are 
willing that the Court itself answer 
In the opinion ren- 
dered on April 19 of this year in 
Bute v. Illinois, 68 S. Ct. 763, the 
Court expressed what we have been 


policies of a local nature? 


that question. 


trying to say: 

The Constitution was conceived in 
large part in the spirit of the Declara- 
tion of Independence which declared 
that to secure such unalienable rights 
as those of “Life, Liberty and the pur- 
suit of Happiness. . . . Governments 
are instituted among Men, deriving 
their just powers from the consent of 
the governed, ...” It sought to keep 
the control over individual rights close 
to the people through their States. . . . 
The differing needs and customs of the 
respective States and even of the re- 
spective communities within each State 
emphasize the principle that famil- 





iarity with, and complete understand- 
ing of, local characteristics, customs 
and standards are foundation stones 
of successful self-government. ... No 
national authority, however benevo- 
lent, that governs 130,000,000 people 
in forty-eight States, can be as closely 
in touch with those who are governed 
as can the local authorities in the sev- 
eral States and their subdivisions. The 
principle of “home rule” was an axiom 
among the authors of the Constitution. 
Can Our Form of Government Survive 
Control by ‘‘A Court Supreme’’? 
\lready the press is telling the peo 
ple of the power being exercised by 
the Court and warning them that 
rule by decree is the antithesis of a 
democracy. And directly the people 
‘vill be clamoring for a halt and de- 
manding again the right to local 
3ut like the dicta- 
Could the 
legislative branch? No, their acts 
Would 
the executive branch refuse to en- 


self-government. 


tor, who can stop them? 
could be declared invalid. 


force its judgments, as was done dur- 
ing Jefferson’s administration; or 
would the sovereign States pass acts 
prohibiting their enforcements, as 
was done by the State of Georgia in 
1793? 


by reason of the decisions of this 


No, they wouldn’t dare, for 


Court there exists in this nation to- 
day the most powerful centralized 
government the world has ever seen, 
which stands ever ready to enforce 
its directives. 

The big question confronting the 
American people today is: Can our 
democratic form of government sur- 
vive control by “a Court Supreme”? 
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1. Members by States: New York, 13; Massachu- 
setts, 11; Ohio, 8; Pennsylvania, 7; Maryland, 6 
Virginia, 6; Kentucky, 5; Tennessee, 5; Alabama, 4; 
South Carolina, 3; Connecticut, 3; North Carolina, 
3; New Jersey, 3; Georgia, 3; Illinois, 2; Louisiana, 
2; lowa, 2; California, 2; Michigan, 2; New Hamp- 
shire, 1; Maine, 1; Mississippi, 1; Kansas, 1; Wyo 
ming, 1; Utah, 1; Minnesota, 1. Total 97. 





DETROIT INVESTIGATIONS 


We have assisted many lawyers with 
problems 1n Detroit. Thefts, activities sf em- 
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of assets. Accurate legal investigations, 
background information for prospective ex- 
ecutives. Thoroughly experienced. Licensed 
and bonded. Nationwide Representation. 

Any problem handled with discretion. 
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RATES 15 cents per word for each insertion: 
minimum charge $1.80 payable in advance. 
Copy should reach us by the 15th of the 
month preceding month of issue. Allow two 
extra words for Box number. Address all 
replies to blind ads in care of AMERICAN 
BAR ASSOCIATION JOURNAL, 1140 North Dear- 
born Street, Chicago 10, Illinois. 


“THE HAND OF HAUPTMANN,” Story of 

Lindbergh Case by Document Expert Cited by 
John Henry Wigmore, 368 Pages, 350 Illustra- 
tions. Price $5.00. J. V. 1% % & J. H. Harine, 
15 Park Row, New York 7, N. Y. 





WHEN YOU HAVE A DOCUMENT PROB- 
lem of any kind send for “Questioned Docu- 
ments, Second Edition,” 736 Pages, 340 Illustra- 
i $10 Delivered, also “Questioned Document 
Prob. oblems lems, Second Edition, ” 546 Pages, $7 Deliv- 
ered. Arzert S. Oszorn, 233 Broadway, New 
York City. 





LAW BOOKS—WE CAN SUPPLY THE FOL- 

lowing sets at this time: New York University 
Law Quarterly Review, Journal of Criminal Law 
and Criminology, Air Law Review, Notre Dame 
Lawyer, American Law Review, Central Law 
Journal, Oregon Law Review, Cincinnati Law Re- 
view, American Journal of International Law, 
U. S. Treasury Decisions under Internal Revenue, 
U. S. Interstate Commerce Commission Reports, 
U. S. Attorney General’s Opi D of 


AIDING YOUR INVENTOR-CLIENTS. THE 
Inventors & Manufacturers Associates, Inc., are 

interested in patented and pending commercial 

items of merit for manufacturing and sales dis. 

tribution. Our charges are only from royalties, 
5 Beekman St., New York City. 





ay ge SHELF PRODUCTS. METAL SHELY. 

ne all types, open face bookcases, any height, 
wid depth or color. Bracket shelving. ny 
shelving for library, office, home, school, industria] 
or dis y purpose. Library Ladders, Kitchen and 
He mm, Carts. Tables of all types for outdoors, 
home or office usage. Phonograph Album Cabinets, 
Radio Phonograph Tables with Album Storage, 
Send us your specifications and ask for catalogs, 
Distributors for above products desired. Atumi- 
nuM SuHeEtvinc Corporation, 500 N. 19th, 
St. Louis 3, Mo. Main 4313. 





WHY NOT CONDUCT A PAYING MAIL OR. 

der business on the side? Many do. Excellent 
income. Small cost. Ray-Mar, 4501 Oakmont 
Street, Philadelphia 36, Pennsylvania. 





Commissioner of Patents, U. S. Court of Claims, 
American Law Reports, American Maritime Cases. 
Dennis & Co., Inc., 251 Main St., Buffalo, N. Y. 





LAW BOOK SALESMEN 





BOOKS 





THOMAS LAW BOOK COMPANY _ PUB.- 

lishers, Dealers, Importers. We Sell, We Buy, 
We Exchange. In Business 64 Years. 209 N. 3rd. 
St. Louis 2, Mo. 





LAW LIBRARIES OR LESSER COLLEC- 

tions of esteemed used law books purchased 
Our 32-page printed catalog, free on request, lists 
some used law books we have for sale, also indi- 
cates the type of material we will purchase 
Crartor’s Book Store, Baton Rouge 6, Louisiana. 





USED LAW BOOKS BOUGHT AND SOLD. 
State Reports, Reporters System units, mg 

Amer. Law Reports, Text-Books, a 

etc. Correspondence solicited. 


» ny 
705-07 Leonhardt Bidg., Oklahoma City, 


Okla. 





LAW BOOKS BOUGHT, SOLD, EXCHANGED. 
InvinGc Kotus, Metropolitan Bidg., Vancouver, 
Washington. 





LAW BOOKS BOUGHT AND SOLD: 
plet e libraries and single sets. 
215 West 7th Street, Los 


COM- 
Ceci, SKIPwITH, 
Angeles 14, California. 





WANTED: EXPERIENCED LAW BOOK 
salesman. Reply confidential. Expanding sales 
program. Box MEJ. 
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JUSTICE JAMES CLARK McREYNOLDS— 
Correspondence, press clippings, personal esti- 
mates, etc., sought for inclusion in biography; 
prompt acknowledgment, copying, and return. John 
gre. Southwestern Life Building, Dallas, 
exas. 





THE FINEST CLAM CHOWDER THAT YOU 

have ever tasted. It’s Maine style with that 
downeast flavor. Six 15 oz. cans shipped postpaid 
for $2.50 ($2.75 west of Mississippi). Send for 
free folder which describes other delicious seafood 
products. Winston Products Company, Box 214-F, 
Auburn, Maine. 





EDWARD OSCAR HEINRICH, B.S., 24 
California St., San Francisco 11. Independent, 
competent advice available concerning equivocal 
documents whenever you have a doubtful one of 
any kind, in any language. Established 1913. 
Reasoned expert opinions prepared, based on 
demonstrable facts scientifically determined. 


Services comprise authentication of handwriting 
of deceased mee missing persons; decipherment of 
charred, mutilated and sophisticated documents ; 
microchemical analyses of writing materials; age 
determinations of writing and typewriting, etc. 
For typical case see Clyne v. Brock, 82 ACA No. 
8, 1098, 188 Pac. (2d) 263. Impounded documents 
visited anywhere for study, Western States and 
Hawaii in particular. 

Authentication problems among cultural ob- 
jects accepted from serious collectors and admin- 
istrators of estates. Handwriting diagnosed for 
symptomatic evidence. 





M. A. NERNBERG, EXAMINER OF DIS. 

puted Documents. Twenty-five years’ experience. 
Formerly specially employed by the United States 
Government as handwriting expert in cases involv- 
ing handwriting. Law Finance Building, 
Pittsburgh, Pa. Phone Atlantic 1911. 





UNITED STATES GOVERNMENT PUBLI- 

cations at regular Government prices. No de- 
posit--Immediate Service—Write Nationa, Law 
Book Company, 1110—13th St., N. W., Wash- 
ington, D.C. 





LAW BOOKS BOUGHT AND SOLD: COM- 
plete libraries and single sets. CLarK BoarpMax 
Co., Lrp., 11 Park Place, New York City. 





EVERYTHING IN LAW BOOKS, Geo. T. 
Biset Co., Philadelphia 6, Pa. 





LAW BOOKS, NEW, USED, BOUGHT, SOLD. 
Request free information. Joseph Mitchell, 5738 
Thomas Ave., Philadelphia, Pennsylvania. 





LOWEST PRICES USED LAW BOOKS-- 

complete stocks on hand, sets and texts—Law 
Libraries appraised and bought. Nationa, Law 
Lisrary AppraisaL Assn., 538 S. Dearborn St., 
Chicago 5, Il. 


MOTOR CARRIER 


LOSS AND DAMAGE 
CLAIMS by John M. Miller, Attorney and 
Secretary of Freight Claim Council, American 
Trucking Associations, Inc. This book covers all 
important phases of carrier claim liability for 
transportation of interstate shipments. Will be 
found useful by attorneys representing inland 
marine insurance companies and interstate motor 
common carriers. Book sent on 7 day approval. 
Price: $15.00, which includes subscription to 
1949 Supplement. Motor Transport Publishing 
Co,. P.O. Box 1734, Washington, D. C. 
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BEN GARCIA, EXAMINER OF ALL CLASSES 

of questioned handwriting and_typewriting. 
8 years of practical experience. 711 E. & C. Bidg., 
Denver, Colorado. 





SAMUEL R. McCANN, EXAMINER OF 
Questioned Documents. Office and Laboratory 
Ward Bldg. Telephone 5723, Yakima, Washington. 





ROBES 





JUDICIAL ROBES—CUSTOM TAILORED— 

The best of their kind—satisfaction guaranteed 
—Catalog on request. Bentitzy & Simon, 
Inc., 7-9 est 36th St., New York 18, , - 





INVESTIGATORS 





TRADE-MARK INVESTIGATIONS, ETC. 
Carter’s Service Bureau 1706 G Street, N. W. 
Washington 6, D. 





SAN FRANCISCO, CALIF. COMPLETE IN- 
vestigation service for attorneys. Raymonp & 
Hatt, 58 Sutter St., San Francisco 4. 





MISCELLANEOUS 





OFFICIAL LEGAL TRANSLATORS (ALL 
languages). American-Foreign Translation Serv- 
ices, 38 Schermerhorn Street, Brooklyn 2, New 


York. Triangle 5-8454. 


EXPERT, HONEST, AND CONFIDENTIAL 
appraisals of all stamp and coin collections. 
ALL gold coins are of numismatic value and all 
command high premiums. 20 years experience— 
highest references available. CASH on hand _ for 
collections of any size. Brookman Stamp & Coin 
Co., 121 Loeb Arcade, Minneapolis 2, Minn. 





PROTECT COLOR AND TITLING ON LAW 

BOOKS. If you value your library at more 
than $1.25 send that amount for an eight-ounce 
can of “COVER GLOW”. If skeptical request 
free folder. Forbooks Product Company, 1007 
Harrison Building, Philadelphia 2, Pennsylvania. 





POSITIONS WANTED 





ATTORNEY, EXCELLENT 

record, accredited day school, law review, age 
34, Five years corporate, tax, labor experience 
and law school instructing record. Desires asso- 
ciation with law firm or individual practitioner. 
Future accorded more weight than iimediate 
income. Box HJ 


SCHOLASTIC 





ATTORNEY, 39, LLB. EMORY, THREE 

years experience casualty claims investigation 
and adjusting. Desires connection law firm or 
partner. Box HO 





ATTORNEY, SINGLE, 39, ADMITTED NEW 

York, J.D. and J.S.D. degrees, former JAGD 
Major, currently with New York City corporation, 
desires legal or administrative position elsewhere. 
Will consider position anywhere, but prefer Con- 
necticut, Maryland or New York. Resumé fur- 
nished on request. Box PJ. 


ATTORNEY, LONG LITIGATIVE AND 

general experience, best references, having sev- 
ered partnership in prominent firm, desires ar- 
rangement with New York City firm. Present 
income of secondary importance. Box A 








LAWYER, YOUNG WOMAN. EXTRAORDI- 
nary federal appellate court experience. Inter- 
ested in position involving patent, tax or other 
federal litigation, or general office practice. Ph. B., 
J. D., and M. P. L. degrees. Excellent references, 

Box BR. 





ATTORNEY-EXECUTIVE, LAW SCHOOL 

honor graduate, broad experience as ee | 
and corporate officer, eleven years with Wall 
Street law firm, five years with nationally known 
corporation, presently employed, seeks new connec- 
tion with bank, corporation or law firm. Salary 
vicinity $12,000, but — prospects outweigh 
near term income. Box HH 
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“It’s easy to concentrate 


with my Remington Noiseless” 


@ “Concentration is important when you’re working 
in a busy law office. That’s why my Remington Noise- 
less Typewriter is paying dividends with its guiet oper- 
ation that’s so easy on the nerves...so conducive to 
clear thinking and top efficiency all ’round. My 
Noiseless rates continuous praise for the crisp, 
distinctive appearance of our letters and re- 
ports, too. That’s why my boss says he’s 
drawing a double dividend . . . typing 
perfection plus quiet!” 

Reminglon Rand 


THE FIRST NAME IN TYPEWRITERS 


-~. 
Exclusive Pressure Printing gives smooth, Exclusive Page End-icator flashes warning Exciusive Pressure Dial enables you to make 
Quiet operation at the touch of a finger ! when end of typewritten page approaches ! mu'tiple crystal-clear copies ! 








Beautiful Printwork with every character even 
tened 2nd hiphty legible ! 











NUMBER 2 


Number 2 of the series of interesting and valuable 
excerpts from CORPUS JURIS SECUNDUM has 
just been published and a limited number of copies is 
available for complimentary distribution. This one 


deals with the subject of 


LIABILITY OF CARRIER FOR INJURIES 
FROM FELLOW PASSENGERS AND 
OTHER THIRD PARTIES. 


reprinted from the CJS title 


CARRIERS 


If you would like to have a copy, just 
drop us a line to that effect and one will 
be mailed to you with our compliments. 


THE AMERICAN LAW BOOK CO. 


272 Flatbush Ave. Extension Brooklyn 1, New York 














